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FOREWORD 


It would be improper, as one of our authors points out, to cite verbatim 
the Dram Shop Act in submitting instructions at the close of a dram shop 
action. However, this issue of the Law Forum is intended to be instructive 
in quite another sense, and since the proper place to begin the study of a 
statute is the statute itself, that section of the Illinois Liquor Control Act 
generally referred to as the “Dram Shop Act,” as well as sections 1, 12, and 
15 are reproduced on the pages following, at the very outset of this sym- 
posium. 

Our contributors to this issue are lawyers who have had wide experi- 
ence in the prosecution and/or defense of dram shop actions. Their counsel, 
presented here, provides practical guide lines for effective action in handling 
a dram shop action, as well as clarification of a unique statute which, despite 
its brevity and not infrequent amendments, remains one of relative uncer- 
tainty and continues to be a fertile source of confusion. 

This issue of the Law Forum is likely to give rise to controversy. Our 
authors, who assume varying attitudes on the desirability and effectiveness 
of the Dram Shop Act, have seen to that. This does not result simply from 
the practical and subjective views they take as plaintiffs’ or defendants’ 
lawyers. It goes deeper than that, to the very heart of the law as an ex- 
pression of a public policy. This is a legitimate area of controversy, for it 
can be purposeful and productive. 

Is the Dram Shop Act a “barbarous relic” of the nineteenth century, 
or was it in fact well in advance of its time when it created liability without 
fault and thus became perhaps one of the earliest instances of “enterprise 
liability”?—to borrow Professor Ehrenzweig’s phrase. Does it help to 
suppress the evils of the liquor traffic? Should it, in this day and age, be 
expected to? Or should it be viewed as a statutory mechanism for distribut- 
ing the social costs of the liquor traffic among the consumers of alcoholic 
beverages through the dram shop insurance premium, a portion of the cost 
of which is included in the price of each drink? Does it put a heavier burden 
on—and therefore tend to eliminate—the non-objectionable, or the objec- 
tionable, type of establishment? 

No body of law which possesses vitality and meaning ever pauses long 
enough to allow one to make a comprehensive survey which will not be 
somewhat out-of-date by the time the printed page is disseminated. Dram 
shop litigation is no exception. Since this issue first went to press, three 
important decisions have been handed down by the Court of Appeals of the 
Third District. All were decided on May 21. Two have been published; * 
a petition for rehearing was denied in the third case,? and the holding has 
been released but has not been published. In so far as possible, the holdings 
have been included where appropriate, by way of footnote. 


Paut O. ProEHL 
Editor, Law Forum 


1Steller v. Miles, 17 Ill. App. 2d 435, 150 N.E.2d 630 (3d Dist. 1958); Moran v. 
Katsinas, 17 Ill. App. 2d 423, 150 N.E.2d 637 (3d Dist. 1958). 


2 Dworak v. Tempel, 3d Dist. Gen. No. 10147 (1958). 





ILLINOIS LIQUOR CONTROL ACT 


AN ACT relating to alcoholic liquors. [Approved Jan. 31, 1934, L. 
1933-34, Second Sp. Sess., p. 57.] 


ArTICLE I. CONSTRUCTION 


[$94] § 1. This Act shall be liberally construed, to the end that the 
health, safety and welfare of the People of the State of Illinois shall be pro- 
tected and temperance in the consumption of alcoholic liquors shall be 
fostered and promoted by sound and careful control and regulation of the 
manufacture, sale and distribution of alcoholic liquors. 


ArTICLE VI. GENERAL PROVISIONS 


[§ 131] § 12. No licensee nor any officer, associate, member, representa- 
tive, agent or employee of such licensee shall sell, give or deliver alcoholic 
liquor to any minor, or to any intoxicated person or to any person known 
by him to be an habitual drunkard, spendthrift, insane, mentally ill, mentally 
deficient or in need of mental treatment. 

Whoever violates this Section shall, in addition to other penalties pro- 
vided for in this Act, be fined not more than $100, or shall be imprisoned in 
the county jail for a period of not more than six months, or both, for the 
first offense; and for the second and subsequent offenses shall be fined not 
less than $50 nor more than $100, or shall be imprisoned in the county 
jail for a period of not more than six months, or be both so fined and 
imprisoned. As amended by act approved July 13, 1953. L. 1953, p. 1182. 

[§ 135] § 14. Every person, who shall be injured, in person or property 
by any intoxicated person, shall have a right of action in his or her own 
name, severally or jointly, against any person or persons who shall, by 
selling or giving alcoholic liquor, have caused the intoxication, in whole or 
in part, of such person; and any person owning, renting, leasing or per- 
mitting the occupation of any building or premises, and having knowledge 
that alcoholic liquors are to be sold therein, or who having leased the same 
for other purposes, shall knowingly permit therein the sale of any alcoholic 
liquors that have caused, in whole or in part, the intoxication of any person, 
shall be liable, severally or jointly, with the person or persons selling or 
giving liquors aforesaid, as hereinafter provided; and a married woman 
shall have the same right to bring suit and to control the same and the 
amount recovered as a feme sole; and all damages recovered by a minor 
under this Act shall be paid either to such minor, or to his or her parent, 
guardian or next friend as the court shall direct; and the unlawful sale, 
or giving away, of alcoholic liquor, shall work a forfeiture of all rights of 
the lessee or tenant, under any lease or contract of rent upon the premises 
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where such unlawful sale or giving away shall take place; and all suits for 
damages under this Act may be by any appropriate action in any of the 
courts of this State having competent jurisdiction. An action shall lie for 
injuries to means of support, caused by an intoxicated person, or in con- 
sequence of the intoxication, habitual or otherwise, of any person, result- 
ing as aforesaid. Such action shall be brought by and in the name of the 
person injured or the personal representative of the deceased person, as the 
case may be, from whom said support was furnished, and the amount re- 
covered in every such action shall be for the exclusive benefit of the per- 
son or persons injured in loss of support, and shall be distributed to such 
persons in the proportions determined by the judgment or verdict rendered 
in said action. Recovery under this Act for injury to the person or to the 
property of any person as aforesaid, shall not exceed $15,000, and recovery 
under this Act for loss of means of support resulting from the death or in- 
jury of any person, as aforesaid, shall not exceed $15,000 for each person 
so injured where such injury occurred prior to the effective date of this 
amendatory Act of 1955, and not exceeding $20,000 for each person so in- 
jured after the effective date of this amendatory Act of 1955; provided 
that every action hereunder shall be barred unless commenced within one 
year next after the cause of action accrued. As amended by act approved 
July 14, 1955. L. 1955, p. 1961. 

[§ 136] § 15. For the payment of any judgment for damages and 
costs that may be recovered against any person in consequence of the sale 
of alcoholic liquor under the preceding section, the real estate and personal 
property of such person, of every kind, except such as may be exempt from 
levy and sale upon judgment and execution, shall be liable; and such judg- 
ment shall be a lien upon such real estate until paid; and in case any person 
shall rent or lease to another any building or premises to be used or occu- 
pied, in whole or in part, for the sale of alcoholic liquors, or shall knowingly 
permit the same to be used or occupied, such building or premises so used 
or occupied shall be held liable for and may be sold to pay any such judg- 
ment against any person occupying such building or premises. Proceedings 
may be had to subject the same to the payment of any such judgment re- 
covered, which remains unpaid, or any part thereof, either before or after 
execution shall issue against the property of the person against whom such 
judgment shall have been recovered; and when execution shall issue against 
the property so leased or rented, the officer shall proceed to satisfy said 
execution out of the building or premises so leased or occupied, as afore- 
said: And provided, that if such building or premises belong to a minor or 
other person under guardianship, the guardian or conservator of such per- 
son, and his real and personal property, shall be held liable instead of such 
ward, and his property shall be subject to all the provisions of this section 
relating to the collection of said judgment. 
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HISTORY AND APPRAISAL OF THE 
ILLINOIS DRAM SHOP ACT 


BY RICHARD B. OGILVIE * 


ScoPE oF THE Act 


THE ILLINOIS DRAM SHOP ACT presents one of the curious and 
perhaps unique anomalies in the law. A creature of statutory enactment, 
it has no counterpart in common-law doctrine. It does not give new reme- 
dies for a recognized common-law cause of action, but on the contrary 
creates an entirely new one. It was not a tort at common law either to 
sell or give alcoholic liquor to an able-bodied person, and there is ordinarily 
no common-law remedy for injuries following the sale of liquor, whether 
on the theory that it is a direct wrong or on the ground that it is negli- 
gence which inspires a liability for resulting damages.! 

Analogous to certain tort liabilities, it nonetheless disregards their 
ordinary incidents. Negligence is not a factor in its application; yet in 
some cases the courts have grafted onto it by judicial construction the tort 
doctrine of contributory negligence, although ordinarily camouflaging it 
under other terms, such as the “complicity” or “innocent suitor” concepts.” 

Nevertheless, this principle plays a considerable role in determining 
liability under the Dram Shop Act; but unlike the case in tort liability in 
Illinois, the burden of establishing such contributory fault rests upon the 
defendant. 

Unlike the general law governing tort liability, fault or wrongdoing 
on the part of a defendant is not essential to his liability, and the act also 
imposes liability upon persons other than the one directly causing the in- 
jury. The right of action, being a creature of statute, confers no vested 
rights,’ creates liability without fault, and the remedy provided for in the 
act is the exclusive one to be pursued.® 


* RICHARD B. OGILVIE. B.A. 1947, Yale University; LL.B. 1949, Chi- 
cago-Kent College of Law; Assistant U.S. Attorney, Northern District 
of Illinois (1954-1955); partner in the firm of Lord, Bissell & Brook, 
Chicago, Illinois. 


1 Howlett v. Doglio, 402 Ill. 311, 83 N.E.2d 708 (1949); Kreps v. D’Agostine, 329 
Ill. App. 190, 67 N.E.2d 416 (2d Dist. 1946); Hill v. Alexander, 321 Ill. App. 406, 53 
N.E.2d 307 (1st Dist. 1944). See Moran, Theories of Liability, infra p. 191, for a dis- 
cussion of a possible common-law remedy. 

2 Douglas v. Athens Market Corp., 320 Ill. App. 40, 49 N.E.2d 834 (1st Dist. 1943); 
Forsberg v. Around Town Club, Inc., 316 Ill. App. 661, 45 N.E.2d 513 (1st Dist. 1942); 
James v. Wicker, 309 Ill. App. 397, 33 N.E.2d 169 (1st Dist. 1941); Bowman v. O’Brien, 
303 Ill. App. 630, 25 N.E.2d 544 (1st Dist. 1940); Bennett v. Auditorium Bldg. Corp., 
299 Ill. App. 139, 19 N.E.2d 626 (1st Dist. 1939). 

$ Lichter v. Scher, 11 Ill. App. 2d 441, 138 N.E.2d 66 (1st Dist. 1956). 

* Rogers v. Dwight, 145 F. Supp. 537 (E. D. Wisc. 1956). 

5 Hyland v. Waite, 349 Ill. App. 213, 110 N.E.2d 457 (1st Dist. 1953). 
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Likewise, the tort doctrine of proximate cause enters into the enforce- 
ment of remedies provided by the act, at least in the case of injuries to a 
plaintiff's means of support “in consequence” of intoxication. The doctrine 
of no contribution between defendants has been implemented from the 
tort law of joint tortfeasors. But the principle, deeply rooted in every other 
field of the law, that a man is entitled to have his day in court before being 
held to answer to a liability, is at times ignored here. The owner of premises 
upon which alcoholic liquor is sold with his knowledge must submit to 
having the premises subjected to a lien and to having them sold to satisfy 
a judgment rendered against his tenant without ever having had an oppor- 
tunity to participate in the trial which resulted in such judgment or in 
contesting the merits of the litigation.® 


HistoricaAL BACKGROUND 


The present Dram Shop Act and the remedies provided for therein 
are substantially the same as an act passed by the Illinois legislature in 1871 
which was the initial legislation of this character in Illinois. The temperance 
movement was spreading like wildfire throughout the United States in the 
early seventies, and similar acts were passed in a number of the states. As 
early as 1851 the first legislation of this nature was enacted in Maine, largely 
due to the efforts of Neal Dow, a Portland businessman who had become 
interested in the problems of intemperance. The Maine act? was an out- 
right prohibition, and an attempt was made by national temperance organ- 
izations, which had sprung up over the country, to secure its adoption in all 
of the states. In Illinois, a bill, the original draft of which allegedly was 
fashioned by Abraham Lincoln and which was modeled after the so-called 
Maine Law, was passed by both houses of the Assembly and submitted to 
referendum at a special election in 1855. It was narrowly defeated, largely 
due to the persuasive oratory of Stephen A. Douglas, and seems to have 
been the first attempt to deal with the problem in this state.® 

The advent of the Civil War and its more pressing issues resulted in a 
lack of interest in such measures and a minimum of enforcement of those 
which had been adopted; but by 1870 a great wave of temperance reform, 
spearheaded to a great extent by women, swept the nation. In Illinois this 
movement culminated in the so-called “Temperance Bill” of 1872. 

The issue cut across party lines, the old-time politicians not realizing 
until after the act’s passage the full impact of the movement. The new 
social consciousness which was influencing education and religion in the 
seventies found in the temperance movement a concrete issue upon which 


6 Gibbons v. Cannaven, 393 Ill. 376, 66 N.E.2d 370 (1946). 
73 Dicrionary or AMERICAN History 327 (1940). 


8 Aspury, THE GreaT ILLUSION 68 (1950); CoLe, THE IRREPRESSIBLE ConFLIcT 1850- 
1865 (1934). 
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it could exert its energies. In commenting upon this atmosphere of the 
period, the writers in A Centennial History of Illinois state: 


“The definite goal at which the temperance forces were aiming was 
the enactment of a law which would adequately express their attitude 
toward the liquor traffic and which would provide against the evils 
resulting from the sale of intoxicating liquors in the State of Illinois. 
They formulated a measure which required a licensee to give bond 
for $3,000 with two good sureties ‘conditioned that he would pay all 
damages to any person or persons which may be inflicted upon them, 
either in person or property or means of support by reason of the per- 
son so obtaining the license.’ Moreover, the members of the family 
who had been injured in person or property or means of support by 
an intoxicated person could require damages, conjointly, from him who 
sold or gave the intoxicating liquor and from him who owned the 
property from which the liquor was dispensed.” ® 


Attempts were made by opponents of the law to have it repealed, but 
by 1874 the temperance movement had attained the proportions of a fer- 
vent crusade. In that year, Miss Frances E. Willard resigned as Dean of 
Women at Northwestern University to devote her life to temperance and 
in November of that year formed the National Women’s Christian Temper- 
ance Union.!° The atmosphere of the time has been described as “the 
mighty clamor of the early 1870’s, known as the Women’s Crusade, which 
set thousands of furious females marching against the saloon with prayers 
on their lips and destruction in their hearts.” 14 The earlier statute was re- 
enacted in 1874 substantially without change as regards the remedies and 
rights of action given to persons injured because of the dispensing of in- 
toxicants, 


EVOLUTION OF THE STATUTE 


The present Dram Shop Act is section 14 of article VI of “An Act 
Relating to Alcoholic Liquors,” approved January 31, 1934, as subsequently 
amended.!2 Section 15, which follows, providing for a lien on the de- 
fendant’s real and personal property and on the premises where the liquor 
was sold, is a concomitant part of the act.1% 

The language of section 14 and the rights and remedies provided 
therein have remained substantially unchanged since the first legislation of 
this character was enacted in Illinois in 1872. The language in which the 
present-day causes of action and the remedies provided therefor are stated 


94 Bocart AND THompson, A CENNTENNIAL History or Itutnots 43 (1920). 

10 AspurY, Op. cit. supra note 8, at 86. 

11 Jd. at 68. 

12Ipy. Rev. Srat. c. 43, § 135 (1957). For the complete text of § 135, see p. vi supra. 


18 Trt, Rev. Strat. c. 43, § 136 (1957), provides that a judgment under § 135 shall 
t« a lien on the real estate and personal property owned by the defendant, and that the 
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and that of the first act are practically verbatim except for procedural 
amendments and changes in the maximum recovery allowed. True, when 
the Dram Shop Act was last amended in 1955, actions for injuries to 
persons or property were separated from injuries to means of support, and 
the distinction between so-called “by” actions and “in consequence” ac- 
tions was thus highlighted with respect to the materiality of the proximate 
cause factor; but in substance today’s statute is much the same as the one 
originally enacted in 1872, well over eighty years ago. 

As has been mentioned, the act sets up a statutory remedy unknown to 
the common law and one separate and distinct from any other remedies 
available to an injured plaintiff, for any injuries to person or property by 
an intoxicated person or for injuries to means of support either by an in- 
toxicated person or in consequence of the intoxication of any person. 

Such remedies were first provided in the 1872 Statute ?* and later 
embodied without change in the first general Dram Shop Act enacted by 
the legislature in 1874.15 The act of 1874 contained, in addition to the pro- 
visions for causes of action and enforcement of judgments, sections num- 
bered 5, 8, and 11, which do not appear in the later acts. Section 5 re- 
quired each licensed dram shop keeper to post a surety bond in the penal 
sum of $3,000, conditioned upon the payment of all damages sustained either 
in person or property or means of support by reason of the sale or gift by 
him of intoxicating liquors. Section 8 imposed a liability upon such seller 
to pay compensation to any person who should take charge of and support 
any person who might have become intoxicated by reason of such a sale. 
Section 11 provided for the enforcement of such liability before a justice 
of the peace.1¢ 

The provisions of the 1874 statute remained unaltered through the suc- 
ceeding years and until the advent of national prohibition, when an Illinois 
Prohibition Act supplanted the earlier acts.17 With Repeal, the Illinois 
legislature in 1934 enacted a comprehensive act dealing with alcoholic 
liquors.18 This act covered in detail the entire field of licensing the sale 
and dispensation of liquors and provided for remedies and enforcement. 

Embraced within the 1934 act as section 14 of article VI, the language 
which had appeared in the earlier dram shop acts was incorporated ver- 
batim. As might have been expected, the courts in Illinois have consistently 
held that judicial opinions construing the earlier acts are determinative of 


building in which the tavern operates may be sold to satisfy a judgment under § 135, 
even though the building may be owned by one other than the defendant. Further, such 
proceedings against the building may be had either before or after execution against the 
defendant’s property. For the complete text of § 136, see p. vi supra. 

14T]]. Laws 1871, at 552-56. 

15 Try, Rev. Stat. c. 43 (Hurd 1874). 

16 Trt, ANN. Stat. c. 43, historical note, at 57 (Smith-Hurd perm. ed. 1944). 
17 TI]. Laws 1921, at 681-701. 
18 Tl]. Laws 2d Spec. Sess. 1933-34, at 57-101. 
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similar issues arising under the present act.!® But, in this connection, it is 
well to remember that decisions of the appellate court of one district are 
‘ only controlling in that district and do not bind courts in other districts.2° 

In 1949, the Dram Shop Act was amended in two rather important 
aspects.” The provision found in the act prior to that time relating to the 
recovery of exemplary damages was omitted,?? and recoverable damages, 
unlimited in amount prior to the amendment, were restricted to a maximum 
of $15,000. While the amendment did not specify that this maximum should 
apply in the case of each separate claimant, the courts have held that the 
amendment should be so interpreted rather than that the maximum limita- 
tion was the aggregate limit of recovery for all injuries arising out of a 
particular event.?% 

Another new element introduced by the 1949 amendment was the two- 
year statute of limitations placed upon commencing suits brought under 
the act. Theretofore, the general statute of limitations had been held ap- 
plicable to such suits.2# The courts upheld the new limitation, and have 
furthermore held it to be retroactive and applicable to suits where the 
cause of action antedated the effective date of the amendment, on the prin- 
ciple that it was a mere procedural change rather than a change in sub- 
stantive rights and that the rights conferred by the statute were not vested 
rights.25 No change was made at that time in the language that had been 
in effect since the 1872 statute, designating the particular classes of persons 
who were beneficiaries of the rights of action it conferred, namely, “hus- 
band, wife, child, parent, guardian, employer or other person, who shall be 
injured.” 26 

However, in 1955 the act was further amended ?7 and the specific desig- 
nation of persons who could sue was omitted; in its place the amendment 
stated in general terms that “every person who shall have been injured in 
person or property” could sue, and, in addition, a representative “action 
shall lie for injuries to means of support.” Other significant changes made 
by the 1955 amendment will be discussed later in this article. 


19 Q’Connor v. Rathje, 368 Ill. 83, 12 N.E.2d 878 (1937); Bennett v. Auditorium 
Bldg. Corp., 299 Ill. App. 139, 19 N.E.2d 626 (1st Dist. 1939); Haw v. 1933 Grill, Inc., 
297 Ill. App. 37, 17 N.E.2d 70 (1st Dist. 1938). 

20 Hughes v. Bandy, 336 Ill. App. 472, 84 N.E.2d 664 (3d Dist. 1949). 

2171]. Laws 1949, at 816. 

22 While exemplary damages were not specifically barred by the 1949 amendment, 
the provision therefor was eliminated and the court, in De Lude v. Rimek, 351 Ill. App. 
466, 115 N.E.2d 561 (1st Dist. 1953), held that a defendant is liable only for actual 
damages. 

28 Childers v. Modglin, 2 Ill. App. 2d 292, 119 N.E.2d 519 (4th Dist. 1954). 

4Fourt v. DeLazzer, 348 Ill. App. 191, 108 N.E.2d 599 (4th Dist. 1952). 

25 Seal v. American Legion Post, 245 F.2d 908 (7th Cir. 1957); Orlicki v. Mc- 
Carthy, 2 Ill. App. 2d 182, 119 N.E.2d 1 (1st Dist. 1954). 

26 Ti]. Laws 1949, at 816. 
27Tll. Laws 1955, at 1961. 
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Being strictly a creature of statute and the statute failing to provide for 
its extraterritorial effect, the Illinois Dram Shop Act has been held to have 
none.?8 Where an intoxicated person procured liquor in Illinois and was 
later involved in an accident while driving a motor vehicle in Indiana, from 
which accident the injuries complained of arose, the court held that the 
Illinois Dram Shop Act did not apply and that the Illinois seller was not 
answerable thereunder.?® 

The Illinois Dram Shop Act is considerably more stringent than legis- 
lation of a similar character enacted in other states. In most other states, 
liability is confined to the dram shop operator, or at most extends liability 
beyond the operator to the owner of the premises (other than the dram 
shop operator) only if the owner has knowledge of illegal sales on the 
premises.2° None go as far as the Illinois Act, under which premises may 
be sold to satisfy a judgment rendered against the tenant if the owner 
merely has knowledge that liquor is being sold thereon, and this without 
right in the owner to notice or opportunity to defend the suit which re- 
sults in such judgment.*1 


28 Eldridge v. Don Beachcomber, Inc., 342 Ill. App. 151, 95 N.E.2d 512 (1st Dist. 
1950); Goodwin v. Young, 41 N.Y. Sup. Ct. (34 Hun) 252 (1884). But cf. Schmidt v. 
Driscoll Hotel, Inc., 249 Minn. 376, 82 N.W.2d 365, 10 CCH Auto. Cas. 2d 1161 (1957). 
See Note, infra p. 287. 

29 Eldridge v. Don Beachcomber, Inc., supra note 28. 

80 Twenty-two states have such laws: Ata. Cope tit. 7, §§ 121, 122 (1940) (liability 
for illegal sales); Conn. GEN. Stat. c. 204, § 4307 (1949), as amended, § 2172d (Supp. 
1955) (liability for sale contributing to intoxication, for injuries caused); Dex. Rev. 
Cope tit. 4, c. 7, §§ 715, 716 (1953) (for sale to person of known intemperate habits with 
notice); IL. Rev. Stat. c. 43, §§ 135, 136 (1957) (liability placed on seller and owner of 
premises for any sale contributing in whole or in part to intoxication); Iowa Cope 
§ 129.2 (1954) (liability for illegal sales and compensation for care where sale is illegal); 
Me. Rev. Strat. c. 61, § 95 (1954) (seller liable for injuries caused by intoxication); 
Micu, Comp. Laws, § 436.22 (1948) (liability in case of unlawful sales); Minn. Stat. 
§ 340.95 (1953) (liability for injuries caused by intoxicated person or by the intoxica- 
tion); Nev. Rev. Stat. § 202.070 (1957) (liability to parents only in case of sales to mi- 
nors); N.Y. Civm Ricuts Law § 16 (liability in case of unlawful sales); N. C. Gen. Stat. 
§ 14-332 (1953) (liability to parents for sales to minors in violation of law); N.D. Rev. 
Cope § 5-0121 (1943) (liability for sales in violation of law); Onto Rev. Cope §§ 4399.01- 
.05 (1953) (operator and owner with knowledge are liable where sale is to a person to 
whom they have been forbidden to sell; building may be sold to pay fine or damages) ; 
Oxta, Strat. tit. 37, § 121 (1951) (liability for injuries in case of illegal sales); One. 
Rev. Strat. § 30.730 (Repl. 1955) (sellers liable for all damages resulting from sale or 
gift; applies equally to bartenders and other employees); R. I. Gen. Laws § 3-11-1 to 
-5 (1956) (liable for illegal sales and for sales after notice; severe penalties in case of 
adultering liquor sold); S.D. Cope § 5.0208 (1939) (action against licensee on bond for 
acts in violation of Alcoholic Beverage Law); Vr. Srat. § 6214 (1947) (liability for 
illegal sales only; seller and owner of premises liable); Wasu. Rev. Cope § 71.08.080 
(1951) (seller liable to person injured by sale to an habitual drunkard); Wis. Strat. 
§ 176.35 (1955) (liability for sales to minors and habitual drunkards after notice); Wyo. 
Comp. Stat. § 53-226 (1945) (liability for sales to minors and habitual drunkards after 
notice). 

31 Garrity v. Eiger, 272 Ill. 127, 111 N.E. 735 (1916), aff'd, 246 U.S. 97, 38 Sup. Ct. 
298 (1918). 
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Twenty-two states have civil damage statutes directed at the operators 
of dram shops. The remaining twenty-six have no such statutes, and a per- 
son injured by an intoxicated person is relegated to his common-law reme- 
dies, as in other cases of personal injury. There is no action in such states 
against one who contributed to the intoxication. In nine of the states which 
allow civil actions in connection with the dispensation of intoxicants, the 
action is generally allowable only if the sale or gift was illegal or contrary 
to law. The statutes of these states prohibit the sale of alcoholic liquors to 
certain persons, at certain places, at certain times, or under certain condi- 
tions, and this is the illegality referred to. Other states provide only for 
recovery of damages when the sale was made to minors or habitual drunk- 
ards and frequently only after notice to the dram shop keeper.®? 

Only two states in addition to Illinois, Ohio and Vermont, extend 
liability beyond the licensee to include the owner of the premises, and in 
these states liability is limited to cases where the sales are illegal and the 
owner of the premises had knowledge of the illegal sale. In Illinois neither 
the element of illegality nor actual knowledge other than that liquor is 
being sold on the premises, is an element in the owner’s liability.®* 


PurRPOSE AND APPRAISAL OF THE DRAM SHop Act 


The declared purposes of the “Act Relating to Alcoholic Liquors,” of 
which the civil liability provisions constitute a part, are stated in section I 
of the act to be the protection of the health, safety, and welfare of the 
People of the State of Illinois to the end that temperance in the consump- 
tion of alcoholic liquors should be fostered and promoted by the sound 
and careful control and regulation of the manufacture, sale, and distribution 
of such liquors.** It is designed to discipline and regulate a “legal but ill- 
favored trade.” 85 A further purpose evidenced by the provisions of the 
act itself is to make those who furnish intoxicating liquors liable for the 
damage caused thereby. 

At the time of its original enactment in 1872 the act was considered 
penal in character, and from time to time the courts have paid lip service to 
such a theory. However, they have seldom given the act the strict con- 
struction ordinarily accorded to statutes of a penal character.3* In Cruse 
v. Aden®? the court remarked, “The Dram Shop Act now under con- 
sideration is a statute of a highly penal character and provides rights of 


82For a discussion of pertinent acts in other states, see note 30 supra. 
33 ILL, LEGISLATIVE CouNnciL Fite 1-670, Dram Suop Liasiity 5 (1952). 
84TiL. Rev. Stat. c. 43, § 94 (1957). 

85 Lichter v. Scher, 11 Ill. App. 2d 441, 138 N.E.2d 66 (1st Dist. 1956). 


36 Howlett v. Doglio, 402 Ill. 311, 83 N.E.2d 708 (1949); Cruse v. Aden, 127 IIl. 
231, 20 N.E. 73 (1889). 
37 Supra note 36. 
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action unknown to the common law and should, according to well under- 
stood canons, receive a strict construction.” 

However, this interpretation appears rarely to have been applied in 
cases arising under the statute, and when the 1934 act was passed, it ex- 
pressly provided that the entire Liquor Control Act (of which the Dram 
Shop Act was a portion) should be liberally construed. It is clear, there- 
fore, that by the time the act of 1934 was passed, the statute of 1874 had 
come to be treated as remedial rather than penal and any idea of strict 
construction had been abandoned,®* although as late as 1948 we find one 
of the appellate courts referring to the act as penal in character and de- 
claring that it must be strictly construed.*® 


Does the Act Serve Its Purpose? 


It is submitted that when the Dram Shop Act is examined in the light 
of events of the time in which it was passed, it is clear that it is based on 
a questionable premise, namely, that the control of the “cause” of in- 
temperance—alcoholic beverages—would cure the abuses. Historically, the 
great experiment of prohibition was the culmination of the belief that the 
“evils” of liquor could be eliminated by suppressing the sale of alcoholic 
beverages. Yet progress in medical science and, in particular, in the field of 
psychology in the past twenty years has shown that contrary to the prior 
belief, “drinking” is not the cause of evil but, in fact, is the result of social, 
economic, and family pressures brought upon an individual which them- 
selves cause him to seek an outlet or relief from everyday tensions. Medical 
advances have now demonstrated that excessive use of alcoholic beverages 
will cease only when the psychological cause is removed and that banning 
“evil spirits’ without removing the hidden cause will have only slight 
effect.‘ 

Secondly, with respect to the act accomplishing its principal declared 
purpose of suppressing intemperate drinking, it would seem to be of dubious 
efficacy, since the sale of even one drink to a perfectly sober person who 
later becomes intoxicated from subsequent drinks in his home or in other 
taverns subjects the first seller to a liability equal in all respects to that of 
the other vendors.*! 

A review of litigation in recent years demonstrates that a substantial 
part of the claims now being presented are completely foreign to the 
avowed purposes of the act. There is evidence that automobile insurers will, 
in cases of liability, encourage claimants to file an additional count under 
the Dram Shop Act if there is any evidence of drinking which might 


88 T]]. Laws, 2d Spec. Sess. 1933-34, art. I, § 1, at 58. 

39 Howlett v. McGarvey, 334 Ill. App. 512, 79 N.E.2d 864 (3d Dist. 1948). 

40 Chicago Daily News, Jan. 29, 1958, p. 35, col. 5. 

41 Osborn v. Leuffgen, 312 Ill. App. 251, 38 N.E.2d 370 (1st Dist. 1941), aff'd, 381 
Ill. 295, 45 N.E.2d 622 (1942); McConnell v. Bogaert, 208 Ill. App. 582 (2d Dist 1917). 
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possibly provide a basis for such an action. The object of such a maneuver 
is an attempt by the automobile insurer to obtain financial assistance in the 

‘disposition of the claim. Economy Auto Ins. Co. v. Brown * is an example 
of a direct action by an automobile insurer against a dram shop keeper to 
recover the amounts paid by the auto insurer to one injured by an in- 
toxicant. The court in that case refused to permit such a direct action, on 
the grounds that insurance carriers are not the class of persons for whose 
benefit the statute was enacted, and that they could not shift their business 
risks to the dram shop operators. 

Indicative of the extension of the act to cases obviously not contem- 
plated by the original legislation, the writer’s firm has had occasion to de- 
fend cases where families sued for injury to means of support as a result 
of the incarceration of the husband and father for burglary, robbery, 
forgery, and impersonating police officers. In each case it was contended 
that commission of the crime resulted from the intoxication. All too often 
intoxication is alleged to be the cause in instances where common sense 
dictates a contrary conclusion.*8 

While there are certain situations where the act would appear to be 
properly applied, a substantial portion of the litigation involves the ordinary 
“tavern brawl” where it seems the “innocent” plaintiff was invariably 
drinking cola while the assailant—a friend of the plaintiff—consumed 
tremendous quantities of whiskey and beer. To illustrate the limits of 
attempted distortion, one case was filed by a young woman who had been 
sexually assaulted, claiming that if she had not been intoxicated, she might 
have been able to resist. A motion to dismiss was successful in that case. 

The possibilities of collusion are apparent in these cases. The act pro- 
vides a way for the remorseful and insolvent assailant to provide financial 
assistance to his injured victim. Thereafter the injured victim frequently 
loses interest in the criminal complaint filed. It is this type of claim that 
has contributed heavily to the startling increase in the cost of premiums 
for dram shop insurance, causing them to rise to ten times the premium 
charge for the same coverage in 1934, even though limitations on time for 
bringing suit and on the amount of liability have been placed upon the act 
by subsequent amendments. 

Changing conditions between 1872 and the present have also wrought 
a great difference in the problem of defending claims brought under the 
act. Up to the time when the automobile came into general use with the 
consequent advent of the hard-road system, the saloon keeper knew vir- 
tually every patron of his establishment. He could reasonably be expected 
to know when a patron drank to excess and when an injury resulted from 


42 334 Tl. App. 579, 79 N.E.2d 854 (2d Dist. 1948). 

48 For a discussion concerning the requirement of showing that the intoxication was 
the proximate cause of the injury in an action under the “in consequence” theory, see 
Moran, Theories of Liability, infra p. 191, at 200. 
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intoxication. This is not true today. All too often, the occurrence giving 
rise to a claim under the act happens off the tavern’s premises and involves 
persons with whom the tavern owner has no acquaintance. Many times 
the first notice of such a claim is the service of a summons months after 
the occurrence. The lapse of time, coupled with the transient nature of 
the patronage, makes it extremely difficult for a defendant to rebut affirma- 
tive testimony that the alleged intoxicated person obtained liquor at the 
particular tavern and that the liquor obtained there contributed to the 
injury. The legislature gave some recognition to this problem in 1955 by 
shortening the time in which an action can be brought to one year after 
the injury. 

A recent case which illustrates this problem is Kiriluk v. Cohn.** In 
that case the plaintiff, Caroline Kiriluk, the wife of the deceased, shot and 
killed her husband in her home. She maintained that he was intoxicated 
and that she was compelled to shoot him in self-defense. The action filed 
for loss of support by the wife was not filed until twenty days before the 
running of the then two-year statute of limitations. The plaintiff was the 
only one present at the time of her husband’s death by her hand. Needless 
to say, the tavern operators, not being present at the time, were unable to 
rebut her testimony as to how her husband met his death. In addition, be- 
cause of the almost two-year lapse before they learned that they might be 
held civilly liable for selling liquor to the husband, they were unable to 
recall whether the deceased had had any intoxicating liquor or had pur- 
chased any liquor in their store immediately prior to his death. The plaintiff, 
although admittedly not a patron of the tavern, testified that on the night 
prior to her husband’s death, she had gone to the tavern and saw her hus- 
band served three drinks. The difficulty of rebutting such affirmative testi- 
mony under these circumstances is obvious. The jury gave the plaintiff a 
$10,000 award for the death of her husband, which the appellate court 
affirmed. 

The Kiriluk case dramatically underscores that the basic premise of the 
act is open to question. What were the underlying factors which caused 
the deceased to be an alcoholic? What emotional problems existed between 
the claimant and her husband? What economic and social pressures were 
burdening the deceased? Only trained medical men can determine the 
answers, which a tavern operator is obviously in no position to know, and 
yet he is arbitrarily burdened with their ultimate results. 


Liability Without Fault 


One other matter which warrants a careful consideration is the pro- 
priety of the liability imposed on the owner of premises in which a retail 
liquor business is operated. 


#16 Ill. App. 2d 385, 148 N.E.2d 607 (1st Dist. 1958). 
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An owner who leases premises for the sale of intoxicating liquor or 
who has knowledge that such are sold on his premises has a two-fold lia- 
bility: (1) he is personally liable, and (2) his premises are subject to a 
lien to satisfy a judgment obtained under the act against his lessee. This 
liability is based on the police power of the state, exercised here to control 
the liquor traffic, and on that basis the lien imposed on the premises was 
sustained as constitutional.*® In general, of course, the owner’s liability de- 
pends on first establishing the liability of the lessee.*® 

Unlike doctrines prevailing in other fields of the law, the owner may 
find his property subjected to a lien to satisfy a judgment against his lessee 
tavern keeper without ever having had his day in court to contest the merits 
of the suit. It is settled that the owner is not entitled to notice of a suit 
brought against the tenant. Neither has he any right of intervention in such 
suit nor any right to appeal.*? This is, of course, a departure from the gen- 
eral rule that one not a party of record can appeal if he has a direct interest 
in the judgment or would benefit from a reversal.** In a suit to enforce 
a lien on the owner’s property to satisfy a judgment obtained against his 
lessee, the owner cannot question the merits of the judgment.” 

This strict liability of the property owner may have had some justifica- 
tion in the “horse and buggy” days of 1872 on the theory that it would 
compel the owner to rent only to reputable tavern operators who, in turn, 
would exercise proper control over the amount of liquor sold. The proba- 
bility was that the owner of property knew the patrons of the neighbor- 
hood saloon as well as did the proprietor of the tavern. In modern times 
the transient drinking public makes it impossible for an owner to have any 
control whatsoever over his liability. The first single drink to a person 
who later becomes intoxicated in other taverns or at home may subject the 
owner to a substantial judgment and loss of property without his possessing 
any effective method of control over the situation (except, of course, by 
not renting at all to a tavern operator), and this without the right even of 
having his day in court. 

Because of the fact that a suit, when filed, becomes a lien on the prop- 
erty, property owners in Cook County are subjected to a special hardship 
owing to the present condition of the courts’ dockets, which may result 
in a delay of up to five years in the trial of such a case. This condition re- 
sults in the possibility that the lis pendens may be a cloud on the title for 
at least five years unless, of course, the claim is settled. This cloud on the 
title often makes it difficult, if not impossible, for the property owner either 


45 Kiger v. Garrity, 246 U.S. 97, 38 Sup. Ct. 298 (1918). 

48 Gibbons v. Cannaven, 393 Ill. 376, 66 N.E.2d 370 (1946). 

47 Ibid. 

48 Hotchkiss v. Calumet City, 377 Ill. 615, 37 N.E.2d 332 (1941); Lenhart v. 
Miller, 375 Ill. 346, 31 N.E.2d 781 (1941). 
#9 Garrity v. Eiger, 272 Ill. 127, 111 N.E. 735 (1916). 
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to sell or mortgage his property, for it persists even if the property owner 
ceases to rent to the defendant dram shop operator immediately after the 
injury occurs. 

There are few instances in the law where the scales of justice are tipped 
so heavily against the owner of property and in favor of injured parties. 
This result appears especially inequitable where the cola-drinking plaintiff 
is injured in the tavern by his or her non-cola-drinking friend. It would 
seem that one who enters such an “‘ill-favored” place might be deemed to 
have foreseen that harm may befall him, even if he does limit his own con- 
sumption to soft drinks. It is difficult to understand how permitting re- 
coveries under these circumstances discourages persons from patronizing 
establishments selling intoxicating liquors. 


Tue Acr as AMENDED IN 1955 


The 1955 amendment to the act did not alter the basic statute, but made 
certain significant changes. The 1955 amendment, as previously mentioned, 
in place of specifically designating the persons who could sue, provided 
instead that “every person” injured in person or property should have an 
action under the act and that a representative “action shall lie for injuries 
to means of support.” 

This was clearly a broadening of the classes of persons who might have 
a remedy under the act, but it is still uncertain just what effect the change 
may have. Prior to the amendment, the courts, through the application of 
the doctrine of ejusdem generis, restricted parties plaintiff under the act 
to those persons falling within or closely identifiable with the classes 
specified.5° 

The 1955 amendment, moreover, made a significant distinction not 
theretofore existing between actions for injuries to person or property and 
injuries to means of support. Prior to this amendment, all of such injuries 
were lumped together and were given the same incidents and treatment. 
Under the 1955 amendment, however, actions for injuries to person or 
property are sustainable only as “by” actions; that is, as actions for direct 
injuries, whereas in the case of injuries to means of support, actions are 
sustainable both as “by” actions and, in addition, as “in consequence” ac- 
tions; that is, for indirect injuries arising from or in consequence of the 
intoxication. 

The 1955 amendment reduced still further the limitation period for 
instituting proceedings to one year from the time when the right of action 
accrued and, in the case of injuries to means of support occurring after 
the effective date of the amendment, increased the maximum recovery to 
$20,000. 


50 New Amsterdam Cas. Co. v. Gerin, 9 Ill. App.2d 545, 133 N.E.2d 723 (1st Dist. 
1956); Economy Auto Ins. Co. v. Brown, 334 Ill. App. 579, 79 N.E.2d 854 (2d Dist. 1948). 
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Prior to the 1955 amendment the three separate injuries recognized 
in section 14 of article VI, i.e., injury to person, injury to property, and 
injury to means of support, were treated together and each person injured 
was given a right of action in his or her own name. As to limits of re- 
covery the section provided, “[R]ecovery under this Act for injury to the 
person or to the property of any person or for loss of means of support 
resulting from the death or injury of any person, as aforesaid, shall not 
exceed $15,000.” *! 

In 1953 the Illinois legislature passed a bill 5? which in clear language 
placed an aggregate limit of $25,000 on recovery by all persons for injury 
to the person or to means of support, or both, growing out of one intoxica- 
tion. The bill was vetoed by the Governor, the veto message pointing out 
the impracticability and unfairness of an aggregate limitation in the absence 
of some means for gathering the claimants together and equitably apportion- 
ing a recovery among them. 

In 1954 Childers v. Modglin®® was decided by the Illinois Court of 
Appeals for the Fourth District. The issue was whether the above quoted 
limitation in section 14 prior to the 1955 amendment applied to recoveries 
by each person suffering loss of means of support or whether it provided 
an aggregate limitation on the total recovery for loss of means of support 
resulting from the death or injury of any one person. 

The court held the limit on recovery was not an aggregate, basing its 
decision in large part on the impossible result of an aggregate limit in the 
absence of some provision in the act for equitably apportioning the recovery 
among the claimants. The court noted that the defendant’s theory that the 
limit is an aggregate, to be workable, would necessarily have to contem- 
plate a class or representative action by the various claimants subject to the 
aggregate. The court said: 


“The absence of any provision for joinder or representation of all 
persons having claims works strongly against the concept of a class 
action. Finally, even if the courts engineer some procedure to accumu- 
late the various claimants in one suit, there is no method of distribu- 
tion provided or suggested.” 54 


Turning now to the 1955 amendment, the legislature, rather than re- 
adopting the prior language, which had received a clear judicial construc- 
tion, amended the provision for a maximum recovery in cases involving 
injuries to means of support by changing the existing limits for such actions 
and segregating such injuries from injuries to person or property. The new 
language treating injury to means of support is as follows: 


51 Jiri, Rev. Stat. c. 43, § 135 (1953). 

52S.B. 442, 68th Gen. Assembly (1953). 

58 2 Ill. App. 2d 292, 119 N.E.2d 519 (4th Dist. 1954). 
54 Td. at 296-29, 119 N.E.2d at 521. 
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“.,.. An action shall lie for injuries to means of support, caused by an 
intoxicated person, or in consequence of the intoxication, habitual or 
otherwise, of any person, resulting as aforesaid. Such action shall be 
brought by and in the name of the person injured or the personal 
representative of the deceased person, as the case may be, from whom 
said support was furnished, and the amount recovered in every such 
action shall be for the exclusive benefit of the person or persons in- 
jured in loss of support, and shall be distributed to such persons in the 
proportions determined by the judgment or verdict rendered in said 
action. Recovery under this Act for injury to the person or to the 
property of any person as aforesaid shall not exceed $15,000, and re- 
covery under this Act for loss of means of support resulting from the 
death or injury of any person, as aforesaid, shall not exceed $15,000 for 
each person so injured where such injury occurred prior to the effective 
date of this amendatory Act of 1955 and not exceeding $20,000 for 
each person so injured after the effective date of this amendatory Act 
of 1955... .” (Emphasis added.) 


While it has been contended that the only change made by this amend- 
ment was to increase the recovery for loss of support to $20,000 for each 
person injured in his or her support, we submit that such a construction 
nullifies the legislature’s intent in view of the history of this amendment. 

The purpose of the added language was to change the right of action 
for injury to means of support from an individual to a representative or 
class action to be brought in the name of the person injured or the personal 
representative of a deceased person. Only one action is to be brought as 
the statute specifically provides that the “action [singular] shall lie for 
injuries [plural] to means of support.” These changes appear designed 
to fill the omission which in the Childers case was held to preclude an ag- 
gregate limit under the old law. In effect, it sets the stage for an aggregate 
limit as to all claims for loss to means of support resulting from the death 
or physical injury of one person. 

In addition, if the statute is read to mean $20,000 for each person, it 
would appear that the substantial legislative changes in the statute made no 
change in the law except to increase the amount recoverable. Under such a 
construction, the separate provision for loss of support in the 1955 amend- 
ment is unnecessary, as a mere change of the amount without any change 
in statutory language would have accomplished this purpose. All of the 
new amendatory language, however, is given effect if the act is read to 
mean that recovery under the act for injury to person or property remains 
at $15,000 for each person; whereas the action for loss of support is limited 
to $20,000 in the aggregate for all persons sustaining a loss of support as a 
result of injury to their provider. 


55 The record of the Legislative Reference Bureau in connection with House Bill 
834, which amended the Dram Shop Act in 1955, reads as follows: “H.B. 834. Amends 
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To construe the law as amended in any other manner is to ignore the 
effort of the legislature to meet the objections raised in the Childers case 
and in the 1953 veto message to an aggregate limit without provision for 
equitable apportionment among claimants. 

It should be noted that the limitation language in the amendment, un- 
like the old limitation language, specifically provides separate limits for 
injuries to means of support. The new words “for each person so in- 
jured” added to the means of support limitation and were not intended to 
modify the limitation on injuries to person or property. This also indicates 
that the legislature intended the limitation for injuries to person or prop- 
erty on the one hand and for loss to means of support on the other to differ 
in some respect. 

It also appears that the legislative intent was to place the loss of sup- 
port action in a similar category with an action under the Wrongful Death 
Act.5® It had been established that the actions for wrongful death and for 
loss of support under the Dram Shop Act under the 1949 amendment had 
certain differences. The Wrongful Death Act creates a cause of action in 
the personal representative of the decedent for the benefit of the next of 
kin to recover damages for their “pecuniary injury resulting from death.” 
The phrase “means of support” under the Dram Shop Act was held to be 
a considerably more restricted measure of damages than the “pecuniary 
injury” yardstick.57 The decisions in McClure v. Lence 8 and Childers v. 
Modglin ®® resulted in the rule that where a wife and several children 
survived, the family could recover amounts far in excess of the limit im- 
posed by the wrongful death statute, with its “restricted yardstick,” if 
they brought suit under the Dram Shop Act for loss of support, inasmuch 
as each person was entitled to a separate action up to the statutory limit 
under the latter statute. 

To illustrate this unique situation, assume that in 1954 a husband and 
father of two minor children had the misfortune to be killed in an auto- 
mobile accident by reason of the negligence of another motorist. Under the 
Wrongful Death Act then in effect, the deceased’s personal representative 
could recover a maximum of $20,000 for the pecuniary loss. However, add 
the element of intoxication and the wife and each child had a separate ac- 
tion for $15,000 under the Dram Shop Act for a maximum of $45,000. 


Section 14 of Article VI of an Act relating to alcoholic liquors. An action for injuries 
for loss of means of support caused by an intoxicated person, or in consequence of in- 
toxication, shall be brought in the name of the injured person or the personal representa- 
tive of the deceased person. Increases limits of amount of recovery from $15,000 to 
$20,000 for every deceased person. Provides that after the effective date of this Act 
action shall be brought within one year. Act shall take effect on July 1, 1956.” 

56 Int. Rev. Stat. c. 70 (1957). 

57 McClure v. Lence, 345 Ill. App. 158, 102 N.E.2d 546 (4th Dist. 1951). 

58 Ibid. McClure v. Lence, 349 Ill. App. 341, 110 N.E.2d 695 (4th Dist. 1953). 


59 Supra note 53. 
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Under the circumstances, it is submitted that the clear legislative intent 
of the 1955 amendment was to provide for a representative type of action 
for injury to means of support for the recovery of a fixed maximum amount 
to be distributed to those properly entitled. It will be interesting to see 
whether the courts will carry out what the author believes to be the legis- 
lative intent.®° 


CONCLUSION 


Illinois has the most stringent civil liability pertaining to the sale of 
alcoholic beverages of all the forty-eight states. The present act historically 
is based on a questionable premise and is subject to abuses in its applica- 
tion. Whether Illinois should follow the majority of states and eliminate 
the act, or modify it, or make it even stronger is, of course, for legislative 
and not for judicial determination. However, the courts could greatly assist 
in eliminating some of the abuses of the present act by construing it to 
“promote temperance.” The courts should not encourage drinking and 
perjury by rewarding persons for their own conduct which has subjected 
them to injury. 


6 This result has recently been reached in Moran v. Katsinas, 17 Ill. App. 2d 423, 
150 N.E.2d 637 (3d Dist. 1958) and in Steller v. Miles, 17 Ill. App. 2d 435, 150 N.E.2d 
630 (3d Dist. 1958). 
















































THEORIES OF LIABILITY 


BY BERNARD J. MORAN * 


THIS ARTICLE IS LIMITED to a discussion of the theories of liability 
under the civil damage section of the Illinois Dram Shop Act.! Responsi- 
bility thereunder is restricted by the terms of the statute.2 The amount of 
recovery is limited to compensatory damages of $15,000 for injury to person 
or property, and recovery for injury to means of support resulting from 
the death or injury of any person cannot exceed $20,000. Action must 
be commenced within one year as a condition precedent to liability, both as 
to adults and minors.’ Other restrictions have developed through interpre- 
tation by the courts. Seeking an escape from these fetters, Illinois lawyers 
have explored the entire basis of liability for the sale or gift of liquor caus- 
ing intoxication resulting in injury. They have propounded two additional 
theories of liability with varying success in the courts. These theories are 
predicated on (a) a common-law liability, and (b) a civil liability for the 
violation of section 131 of the Illinois Dram Shop Act.5 

The fact that these two additional theories of liability are as yet un- 
resolved in Illinois makes it desirable that they be at least stated in order 
to delineate the entire possible basis of liability for the sale or gift of liquor 
causing intoxication and resultant injury. 


Tue THEORY oF A COMMON-LAW LIABILITY 


Illinois dram shop cases reiterate the statement that the common law 
gave no remedy for the sale of liquor to an able-bodied man causing his 
intoxication for damages resulting from such intoxication, neither on the 
theory that the sale was a direct wrong nor on the ground that it was 


* BERNARD J. MORAN. A.B. 1933, St. Ambrose College; LL.B. 1937, 
Georgetown University; State’s Attorney, Rock Island County, 1948; 
partner in the firm of Moran, Klockau, McCarthy & Johnson, Rock 
Island, Illinois. 


1Jiy. Rev. Srat. c. 43, § 135 (1957). For the complete text of § 135, see p. vi supra. 

2Fourt v. DeLazzer, 348 Ill. App. 191, 108 N.E.2d 599 (4th Dist. 1952). 

3 Seal v. American Legion Post, 245 F.2d 908 (7th Cir. 1957). 

*Howlett v. Doglio, 402 Ill. 311, 83 N.E.2d 708 (1949); Robertson v. White, 11 
Ill. App. 2d 177, 136 N.E.2d 550 (1st Dist. 1956); Swan v. Dilonardo, 5 Ill. App. 2d 233, 
124 N.E.2d 549 (2d Dist. 1955) (abst. dec.); Krotzer v. Drinka, 344 Ill. App. 256, 100 
N.E.2d 518 (2d Dist. 1951); Eldridge v. Don Beachcomber, Inc., 342 Ill. App. 151, 95 
N.E.2d 512 (1st Dist. 1950); Bell v. Poindexter, 336 Ill. App. 541, 84 N.E.2d 646 (3d 
Dist. 1949); Adkins v. Williams, 330 Ill. App. 427, 71 N.E.2d 210 (4th. Dist. 1947) 
(abst. dec.); Kreps v. D’Agostine, 329 Ill. App. 190, 67 N.E.2d 416 (2d Dist. 1946) (abst. 
dec.); Hill v. Alexander, 321 Ill. App. 406, 53 N.E.2d 307 (1st Dist. 1944); Pearson v. 
Renfro, 320 Ill. App. 202, 50 N.E.2d 598 (2d Dist. 1943); Forsberg v. Around Town 
Club, Inc., 316 Ill. App. 661, 45 N.E.2d 513 (1st Dist. 1942); James v. Wicker, 309 Ill. 
App. 397, 33 N.E.2d 169 (1st Dist. 1941). 

5 Pratt v. Daly, 55 Ariz. 535, 104 P.2d 147 (1940). 
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negligence.* It is stated, without analysis, that section 135 of the Dram 
Shop Act gives a right of action unknown to the common law.” 

Certainly there is no common-law liability predicated on the sale or 
gift of liquor “to a strong and able-bodied man.” The reason is that the 
voluntary action of the able-bodied man in drinking the liquor is the 
cause of his intoxication and is the cause of the damages resulting from his 
intoxication. The proximate cause of any damages resulting from his in- 
toxication is his own wilful act and not the sale or gift of liquor to him. 
Responsibility for his intoxication and for any injuries resulting from such 
intoxication rests, at common law, on the “strong and able-bodied man.” 
The independent voluntary act of the “able-bodied man” in drinking the 
liquor and in becoming intoxicated intervenes between the sale or gift 
of the liquor and his intoxication and resulting damage. 

However, if the sale or gift of liquor is not made to an “able-bodied 
man,” but to a man who is so intoxicated that he does not know what he 
is doing, or to a man who from drink or disease has lost the power of 
choice, then the insulation of the volition of the “able-bodied man” does 
not exist and the sale or gift is more directly the cause of the injury.® 

We owe a duty not to injure another intentionally or through negli- 
gence. The sale or gift of liquor to an “able-bodied man” could not violate 
this duty, but what of the sale to a person who is totally intoxicated, insane, 
or incompetent? The classic case is that of the man who while blind drunk 
participated in a bet that he could not drink three pints of whiskey. He did. 
He died. The court held that the sober persons who urged the bet on him 
were liable to his dependents.® 

This leads to the question of whether the intoxicated person could re- 
cover for his own injuries. The reason recovery is denied the intoxicated 
person who as an “able-bodied” man became intoxicated from choice is 
that his own wrong or negligence caused his injury. But when a man is 
already totally drunk or through drink or disease has lost all power of 
choice or will, does not every other person owe him the duty not to in- 
tentionally or negligently harm him? While it can be said that he is the 
victim of his own misconduct or has been guilty of contributory negligence, 
yet his negligence or misconduct has spent itself. He is helpless. His con- 
dition of intoxication is indeed a mere condition. Can another with civil 
impunity under our common law carelessly or deliberately injure this 
sodden wretch by plying him with liquor that he is unable to resist? 


® Cruse v. Aden, 127 Ill. 231, 20 N.E. 73 (1889); Fourt v. DeLazzer, supra note 2; 
Hyba v. C. A. Hornemann, Inc., 302 Ill. App. 143, 23 N.E.2d 564 (2d Dist. 1939). 


TSchulte v. Schleeper, 210 Ill. 357, 71 N.E. 325 (1904); Thompson v. Wogan, 309 
Ill. App. 413, 33 N.E.2d 151 (1st Dist. 1941); Freese v. Tripp, 70 Ill. 496 (1873). 


8 Pratt v. Daly, supra note 5; Ibach v. Jackson, 148 Ore. 92, 35 P.2d 672 (1934); 
Swanson v. Ball, 67 S.D. 161, 290 N.W. 482 (1940). 


® McCue v. Klein, 60 Tex. 168 (1883). 
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Involved in this issue of common-law liability is the question of whether 


- section 135 supplants any possible common-law liability and now occupies 


the entire field of liability for the sale or gift of liquor causing damage. 


Tue TuHeory oF Liasitiry UNper Section 131 


It is argued that a violation of section 131 of the Dram Shop Act gives 
rise to civil liability separate from the provisions of the civil damage section 
(135) and therefore is not subject to the limitations of that section. 

Section 131 is a criminal statute making it a misdemeanor for any 
liquor licensee to “sell, give or deliver alcoholic liquor to any minor, or 
to any intoxicated person or to any person known by him to be an habitual 
drunkard, spendthrift, insane, mentally ill, mentally deficient or in need of 
mental treatment.” Violation of this section carries a fine or imprisonment, 
but no civil damages are specified.!® 

In one circuit court case the argument for liability under section 131 
for the sale of liquor to a minor was predicated on an analogy to the child 
employment cases.!! The court held that the complaint asking for $100,000 
in damages and alleging a civil liability for the violation of section 131 by 
the sale of liquor to a minor stated a cause of action.12 The case is on its 
way to the Illinois Court of Appeals for the Second District. 

It was further argued in that case that such an action was not only 
free of the money limitations of section 135 but was also free of the de- 
fense of complicity. The plaintiff argued that it would not be necessary 
to prove intoxication as intoxication is not an element under section 131. 
The circuit court held, however, that there must be a causal connection 
between the drinking and the injury. 


THEORIES OF LIABILITY UNDER THE CiviL DAMAGE ACT 


The Dram Shop Act was enacted to regulate the liquor traffic in Illi- 
nois. The legislative policy recognized that the licensed sale of liquor is a 
business affected with a great public interest, and the object of the legis- 


10Trr, Rev. Stat. c. 43, § 131 (1957). A criminal statute which does not expressly 
provide a civil remedy may, nevertheless, be the basis of a civil action for injuries re- 
sulting from its violation. Heimgaertner v. Benjamin Elec. Mfg. Co., 6 Ill. 2d 152, 128 
N.E.2d 691 (1955). In Vandeveer v. Preston, 13 Ill. App. 2d 29, 140 N.E.2d 521 (3d 
Dist. 1957), an action for injuries resulting from intoxication, the court refused to give 
an instruction which recited the provisions of § 131, saying that “it is clearly not ap- 
plicable in a Civil Action brought under the Dram Shop Act.” In Rogers v. Dwight, 
145 F. Supp. 537 (E. D. Wis. 1956) the court dismissed the count brought under § 131, 
while sustaining the count under § 135, stating, “Section 131 ... is a regulatory or 
penal statute and is shortly followed by Section 135, the Dram Shop Act. If Section 
131 gave a cause of action for civil damages, then Section 135 was superfluous.” 

11Beauchamp v. Sturges & Burn Mfg. Co., 250 Ill. 303, 95 N.E. 204 (1911); Strafford 
v. Republic Iron & Steel Co., 238 Ill. 371, 87 N.E. 358 (1909); American Car Co. v. 
Armentraut, 214 Ill. 509, 73 N.E. 766 (1905). 


12 Busser v. Considine, Cir. Ct. Doc. No. 54-14, Lee County (1957). 
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lation is to foster and encourage temperance and to protect the health, 
safety, and welfare of the people.1% 

Intoxication is a result of the consumption of alcoholic liquor, and 
damages caused by intoxication can be truly said to be the by-products of 
the licensed sale of liquor. The potentials of habitual intoxication are in- 
sanity, delirium tremens, brain deterioration, and other mental and physical 
damage resulting in the debilitation of the person. A single intoxication 
carries the potential of injury to innocent persons, especially in this fast- 
moving, mechanized civilization. 

In recognition of these dangers to the public, the Illinois legislature 
in the exercise of its power to regulate the sale of liquor enacted section 
135 to impose on those who furnish the means of intoxication liability for 
damages which flow from it. It imposes a liability regardless of fault or 
negligence on the part of the licensee. Liability was further extended to 
the owner of the premises on which the sale or gift takes place, and the 
owner of the realty is jointly and severally liable for injuries resulting from 
intoxication.15 

Section 135 creates two separate and distinct causes of action. One 
gives a remedy to those injured “in person or property by any intoxicated 
person,” and the other creates a cause of action “for injuries to means of 
support, caused by an intoxicated person, or in consequence of the intoxica- 
tion, habitual or otherwise, of any person.” The 1955 amendment to this 
section separates the action for injuries to person or property “by an in- 
toxicated person” from injuries to loss of means of support, which can be 
occasioned either “by an intoxicated person” or “in consequence of the 
intoxication of any person.” Long before the amendment, however, the 
courts had defined the two theories of liability.1¢ 

The chief difference between the two is in the requirement that if 
suit is brought under the “in consequence” theory, the plaintiff is required 
to prove by a preponderance of the evidence that the intoxication was a 


18 Maher v. Hendrickson, 188 F.2d 700 (7th Cir. 1951); Economy Auto Ins. Co. 
v. Brown, 334 Ill. App. 579, 79 N.E.2d 854 (2d Dist. 1948); Klopp v. Benevolent 
Protective Order of Elks, 309 Ill. App. 145, 33 N.E.2d 161 (3d Dist. 1941). 

14 Howlett v. Doglio, 402 Ill. 311, 83 N.E.2d 708 (1949); Beckerle v. Brandon, 229 
Ill. App. 323, 82 N.E. 266 (1907); Dillon v. Nathan, 10 Ill. App. 2d 289, 135 N.E.2d 
136 (2d Dist. 1956); De Lude v. Rimek, 351 Ill. App. 466, 115 N.E.2d 561 (ist Dist. 
1953); Osborn v. Leuffgen, 302 Ill. App. 206, 23 N.E.2d 757 (1st Dist. 1939). 

15 Hyland v. Waite, 349 Ill. App. 213, 110 N.E.2d 457 (1st Dist. 1953); Stewart v. 
Nathanson, 341 Ill. App. 217, 93 N.E.2d 154 (1st Dist. 1950); Gibbons v. Cannaven, 
325 Ill. App. 337, 60 N.E.2d 254 (1st Dist. 1945). 


16 King v. Haley, 86 Ill. 106 (1877); Schwehr v. Badalamenti, 14 Ill. App. 2d 128, 
143 N.E.2d 558 (4th Dist. 1957); Cope v. Gepford, 326 Ill. App. 171, 61 N.E.2d 394 
(ist Dist. 1945); Hill v. Alexander, 321 Ill. App. 406, 53 N.E.2d 307 (1st Dist. 1944); 
Cox v. Hrasky, 318 Ill. App. 287, 47 N.E.2d 728 (4th Dist. 1943); Kennedy v. Whittaker, 
81 Ill. App. 605 (2d Dist. 1899). 
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proximate cause of the injury.17 A suit based upon the “by” theory does 
not require proof of proximate cause. It is sufficient if it be a cause, no 
‘matter whether the jury would consider it a proximate or remote cause.!8 

The theories of liability under section 135 are easy to state but difficult 
to apply. The difficulty arises in the application of the doctrine of causa- 
tion. The sale or gift must be a cause of the intoxication, and the intoxica- 
tion must be a cause of the injury. The sale or gift need not be the sole 
cause of the intoxication, and the intoxication need not be the sole cause 
of the injury, but causation must exist. 

Causation in dram shop litigation is twofold: (1) Cause of intoxication, 
and (2) Cause of injury. 


Cause of Intoxication 


The statute provides an action “against any person or persons who 
shall, by selling or giving alcoholic liquor, have caused the intoxication in 
whole or in part of such person.” The sale or gift must be to another per- 
son. A tavern operator cannot make a sale or gift of liquor to himself; 
thus, if he becomes intoxicated on his own liquor there is no evidence of a 
sale or gift as required under the Dram Shop Act.!® The tavern owner is, 
of course, liable for any tortious acts committed while he is thus intoxicated, 
but neither he nor the owner of the building is liable under the act for the 
injuries resulting from his intoxication. Recovery is dependent upon proof 
of the fact that the operator of the tavern sold or gave alcoholic liquor to 
another. 

The liability of the tavern owner is only for injuries resulting from the 
intoxication of the person to whom he furnished liquor or who he had 
reasonable grounds to believe would consume the liquor. The fact that the 
drinks are paid for by one but served to several does not prevent the tavern 
owner from being liable for injuries resulting from the intoxication of 
anyone served, even though that person did not pay for the drinks. In the 
sale of liquor to be consumed off the premises it may occur that a person 
other than the purchaser becomes intoxicated; to impose liability upon the 
seller in such a case, it would be necessary to show that the tavern owner 
had reasonable grounds to believe that the person who became intoxicated 
would in fact consume the liquor.”° 

The plaintiff must thus prove (1) that the sale or gift of liquor was 


17Danhof v. Osborne, 11 Ill. 2d 77, 142 N.E.2d 20 (1957); Cook v. Kirgan, 332 
Ill. App. 294, 75 N.E.2d 120 (4th Dist. 1947). 

18 King v. Haly, supra note 16; Cox v. Hrasky, supra note 16; Martin v. Blackburn, 
312 Ill. App. 549, 38 N.E.2d 939 (1st Dist. 1942); Haw v. 1933 Grill, Inc., 297 Ill. App. 
37, 17 N.E.2d 70 (1st Dist. 1938); Whiteside v. O’Connors, 162 Ill. App. 108 (3d Dist. 
1911). 

19 Karp v. Lilly, 217 Ill. 582, 75 N.E. 552 (1905); Brown v. Butler, 66 Ill. App. 86 
(2d Dist. 1896); Buckworth v. Crawford, 24 Ill. App. 603 (3d Dist. 1887). 
20 Bell v. Poindexter, 336 Ill. App. 541, 84 N.E.2d 646 (3d Dist. 1949). 
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made by the defendant or on his premises with his consent, and (2) that this 
liquor so sold or given was a cause of the intoxication of the person to whom 
the liquor was furnished. It need not be shown that the liquor so sold or 
given by the defendant was the sole cause of the intoxication. It is suf- 
ficient if it is shown that the liquor “in part caused the intoxication” so 
that it is a cooperating, concurring, or proximately contributing cause of 
the intoxication. The Illinois Supreme Court has stated that it is sufficient 
if “the alcoholic liquor served to him in defendant’s tavern contributed in 
some degree, no matter how slight, to his intoxication.” 24. The fact that 
the liquor sold did contribute to the intoxication is sufficient to support 
a recovery even if the intoxication was due mainly to liquor furnished by 
persons other than the defendant. 

The theory of the cases based on habitual intoxication, of course, re- 
quires a somewhat different quantum of proof. In such cases proof must 
be made that the defendant sold liquor to the alleged habitual drunkard 
a sufficient number of times to materially aid in bringing about the state 
of habitual drunkenness.” 

In the injury to means of support cases evidence of a present earning 
capacity is a necessary part of the action. Thus, there is no basis in section 
135 for liability for the death of a child having no present earning capacity 
on the ground of his future earning capacity.23 Where the deceased child 
was not contributing to the support of the parent, the parent cannot re- 
cover either on the theory of loss of means of support 74 or on the theory 
of an injury to property.2> There is no presumption of a pecuniary loss 
such as under the Wrongful Death Act, and the court has held that injury 
to means of support as this phrase is used in the Dram Shop Act requires 
as a prerequisite to recovery a showing that the decedent did, in fact, 
render support.2° However, it is sufficient if support was actually con- 
tributed, even in the absence of any legal obligation to support.?? This is 
a considerably more restricted measure of damages than the pecuniary in- 
jury yardstick under the Wrongful Death Act.?8 

Intoxication must be established, although the question of whether a 
man is intoxicated is for the jury.2® The court has taken notice of the fact 
that beer is an alcoholic liquor and that all alcoholic liquors are intoxicating 


21 Osborn v. Leuffgen, 381 Ill. 295, 298, 45 N.E.2d 622, 624 (1942). 

22 Siegle v. Rush, 173 Ill. 559, 50 N.E. 1008 (1898). 

23 Robertson v. White, 11 Ill. App. 2d 177, 136 N.E.2d 550 (1st Dist. 1956). 

24 Tbid.; McClure v. Lence, 345 Ill. App. 158, 102 N.E.2d 546 (4th Dist. 1951). 
25 Howlett v. Doglio, 402 Ill. 311, 83 N.E.2d 708 (1949). 

26 McClure v. Lence, supra note 24; Robertson v. White, supra note 23. 

27 Pearson v. Renfro, 320 Ill. App. 202, 50 N.E.2d 598 (2d Dist. 1943). 

28 McClure v. Lence, 345 Ill. App. 158, 102 N.E.2d 546 (4th Dist. 1951). 


29 Osborn v. Leuffgen, 381 Ill. 295, 45 N.E.2d 622 (1942); Martin v. Blackburn, 
312 Ill. App. 549, 38 N.E.2d 939 (1st Dist. 1942). 
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in various degrees.2° The amount of liquor necessary to be consumed to 
cause intoxication is also a question of fact for the jury. 

Intoxication is an elastic word that has different meanings for different 
persons. To some it means any outward indication that the person is af- 
fected by liquor. Others accept the old saloon standard that, “Not drunk 
is he, who from the floor, can rise again to drink once more.” The latitude 
allowed by the courts in permitting the jury to determine when a man is 
in fact intoxicated has led to some argument as to whether proof of in- 
toxication is in fact necessary to establish liability or whether it is sufficient 
to prove that the person was under the influence of liquor. Whatever the 
thin line of distinction may be, proof of intoxication is required by the 
statute and by the cases.1 The Illinois Supreme Court has also recognized 
that when we drink, each of us pours the volatile liquor into a different 
physical, mental, and emotional vessel. In Osborn v. Leuff gen ** the court 
said, “It is well known that the effect of alcohol upon all persons is not the 
same but may be widely different, and that an individual who has had only 
a slight amount to drink may in some instances be more dangerous than a 
person who shows signs of intoxication.” While intoxication does not mean 
a drunken stupor or a total inability to control one’s faculties, the jury must 
find that the person was in fact intoxicated. This must necessarily be 
determined by the demeanor, conduct, actions, appearance, and other 
indications observed by the witnesses as well as by blood tests and the 
testimony of the alleged intoxicated person,** or by the results which fol- 
lowed his drinking where a causal relationship can be established.** 

The results of a blood alcohol test made as part of a criminal case and 
analyzed by the Illinois Bureau of Criminal Identification and Investigation 
are not available in a civil case. The law provides that no file or record 
of the Bureau shall be made public except in a criminal case and that no 
information of any character relating to its records shall be given or 
furnished by the Bureau to any person, bureau, or institution other than 
in the prosecution of the crime.®® Violation of this statute is a misdemeanor. 
The Attorney General has further held that the employees of the Bureau 
cannot testify in a civil case as to the results of a blood alcohol analysis 
made by the Bureau in the course of a criminal investigation since they 
would thus subject themselves to criminal charges for violation of the 
statute.%¢ 


80 Osborn v. Leuffgen, supra note 29. 
81 Tipton v. Schuler, 87 Ill. App. 517 (3d Dist. 1900). 

32 Supra note 29, at 298-99, 45 N.E.2d at 624. 

$3 Skillman v. McDowell, 317 Ill. App. 85, 45 N.E.2d 574 (2d Dist. 1942). 
34 See discussion at p. 205 infra. 

35 Tit. Rev. Stat. c. 38, § 780g (1957). 
86 Tut, Atr’y Gen. Op. (unpublished). 
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Cause of Injury 


In an action brought under the “by” theory for injuries resulting from 
the direct affirmative act of an intoxicated person, the doctrine of proximate 
cause has no application.§7 In an action brought under the “in consequence” 
theory, the plaintiff must prove that the intoxication was the proximate 
cause of the injury. This is the most troublesome difference between the 
two types of dram shop actions. 


The “by any intoxicated person” cause of action. 


From the language of a few cases that “the liability accrues upon proof 
of that fact,” that is, the fact that the injury resulted from the direct 
affirmative act of an intoxicated person, it has been argued that it is 
not necessary to establish any causal relation between the intoxication and 
the injury. It has been further argued that a causal relationship between the 
intoxication and the injury is not an element in the case and that even the 
defendant cannot establish or argue that the intoxication did not cause the 
injury. In Hocker v. O’Klock *8 the court stated: 


“Defendants point out that this dram shop case was brought under 
the ‘by theory’ and contend that the instruction was erroneous because 
it did not require the jury to find that the intoxication be the cause of 
the injury either proximate or remote. Defendants specifically admit 
that they do not contend that the intoxication must be the proximate 
cause of the injury, as has been repeatedly held by this and other courts, 
Cope v. Gepford, 326 Ill. App. 171; Haw v. 1933 Grill, Inc. 297 IIL. 
App. 37; Economy Auto Ins. Co. v. Brown, 334 Ill. App. 579. 
The above cases hold that when the action is for any injury resulting 
from the direct affirmative act of an intoxicated person, the doctrine 
of proximate cause has no application and liability accrues upon proof 
of that fact.” 3° . 


The cited cases in this opinion, and all of the background cases under 
the “by” theory, stand only for the proposition that where an action is 
brought for an injury inflicted “by an intoxicated person,” that is, by the 
affirmative act of an intoxicated person, it is not necessary that the intoxica- 
tion should be the immediate, direct, or proximate cause of the injury; it 
is sufficient if it be a cause of the injury. To expand this rule by holding in 
effect that a causal relationship or lack of it between the intoxication and 
the injury, whether proximate or remote, and whether proved by the 
plaintiff or defendant, is not an element of the “by” cause of action over- 
looks some basic concepts. 

All liability must rest on some relationship between the act and the 


87 Cox v. Hrasky, 318 Ill. App. 287, 47 N.E.2d 728 (4th Dist. 1943). 
3816 Ill. App. 2d 414, 148 NE.2d 618 (2d Dist. 1958). 
89 Jd, at 418, 148 N.E.2d at 620. 
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event. This is true even where one person is held to be the insurer of the 
safety of another. The common carrier cases require the relationship of 
passenger and carrier, and the workmen’s compensation cases require the 
relationship of employer and employee. There is no relationship between 
the tavern owner and the person injured “by” an intoxicated person unless 
it be the relationship of cause and effect. 

The theory that a causal connection between the intoxication and the 
injury is unnecessary could lead to absurd results. For example, a man can 
be quite intoxicated and yet drive his automobile along the street in a 
careful and cautious manner. If a person through negligence or with sui- 
cidal intent steps in front of his car and is injured, is the tavern owner 
liable on the theory that such person was injured “by an intoxicated 
person”? The contributory negligence of the person stepping in front of 
the car would then not be a defense to the action.*® The fact is that the 
driver of the car was not negligent at all although the injury is one “by 
an intoxicated person.” Other ridiculous examples spring to mind. 

Suicide of the intoxicant gives rise to an action under the “by” theory. 
Suppose that a man ill of incurable cancer decides to put an end to his pain 
by suicide and further decides that death will be less painful if he has a few 
drinks first. The drinks are merely incidental and not in any way a “cause” 
of his previously formed intent to commit suicide. To hold the tavern 
owner responsible in damages to the suicide’s dependents because they 
had been injured in their means of support “by” an intoxicated person would 
be unreasonable. 

It is questionable whether the legislature could validly impose liability 
on the tavern owner unless there is some causal relationship between the 
intoxication and the injury. The legislature cannot arbitrarily impose lia- 
bility on one person for the injuries sustained by another unless the actions 
of the one had a causal relationship with the injuries of the other, for to 
do so would be taking property without due process of law, or to render 
the statute so unreasonable as to make it invalid.*! 

It has been suggested that in an action under the “by” theory the 
burden is on the defendant to show that there was no causal connection 
between the injury and the intoxication.4? Whether this burden is on the 
plaintiff or on the defendant, all liability under the civil damage section (135) 
is predicated on the doctrine of causation. The sale or gift of liquor must 
have caused the intoxication and the intoxication must have caused the 
injury. Thus, under the “by” theory not every act of an intoxicated per- 
son causing injury is within the scope of the statute. Intoxication alone 
does not give rise to a cause of action. It must be coupled with an act 


40 Douglas v. Athens Market Corp., 320 Ill. App. 40, 49 N.E.2d 834 (1st Dist. 1943); 
Lester v. Bugni, 316 Ill. App. 19, 44 N.E.2d 68 (3d Dist. 1942). 
41 Hill v. Alexander, 321 Ill. App. 406, 53 N.E.2d 307 (1st Dist. 1944). 
42 Ibid. 
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caused by the intoxication which causes injury. Furthermore, under the 
“by” theory, only the tortious acts of an intoxicated person are deemed to 
give rise to the remedy.** The rule that the act of the intoxicated person 
causing injury must be wrongful applies only to actions under the “by” 
theory. There are many actions under the “in consequence” theory not 
founded on tort. 

The statute provides that “every person who shall be injured in person 
or property by any intoxicated person shall have a right of action.” Thus, 
actions for injuries to person or property are limited to the “by” theory. 
Actions for injury to means of support may be brought either under the 
“by” theory or under the “in consequence” theory, depending on the 
circumstances, 

Suicide is held to be an affirmative act of an intoxicated person causing 
injury to the means of support of the dependents.** In Bejnarowicz v. 
Bakos * the court said that if the decedent had intentionally committed 
suicide by driving his car into the street car, it would have been an action 
under the “by” theory, and that the same result would follow if he unin- 
tentionally drove into the street car. An action will thus lie under the “by” 
theory for injury to means of support arising from the affirmative act of 
the intoxicated person. 

The “by” actions include suicide, assaults, automobile accidents, and 
other physical acts by the intoxicated person causing injury to plaintiffs’ 
source of support. 


The “in consequence of the intoxication” cause of action. 


The statute further provides that, “An action shall lie for injuries to 
means of support, caused by an intoxicated person, or in consequence of the 
intoxication, habitual or otherwise.” ** Where the injury to means of sup- 
port is not caused by the direct affirmative act of an intoxicated person, the 
action should be brought under this clause—the “in consequence” clause. 
This clause, it should be noted, is not contained in that part of the statute 
conferring the right of action for injuries to person or property. The “in 
consequence” cases are limited to actions for injury to means of support. 
The “in consequence” actions include the loss of means of support due to 
incapacity resulting from habitual drunkenness or insanity caused by intoxi- 
cation, or due to death of the intoxicated person resulting from intoxication. 
Such injuries, incapacity, or death, must have been proximately caused by 
intoxication. However, the intoxication need not be the sole cause of the 


483 Ibid, 
44 Bejnarowicz v. Bakos, 332 Ill. App. 151, 74 N.E.2d 614 (1st Dist. 1947); White- 
side v. O’Connors, supra note 42; Jack v. Prosperity Globe, 147 Ill. App. 176 (1st Dist. 
1909). 
* Supra note 44. 
46 Tit. Rev. Srat. c. 43, § 135 (1957). 
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injury.*” It is sufficient if it is a contributing proximate cause of the injury. 
- It is not sufficient if it is a remote cause or a mere condition.*® 

The doctrines of causation, condition, proximate cause, remote cause, 
and intervening cause are philosophical, logical, and legal concepts. The 
rules of causation are definite and certain. It is in the application of the 
rules to the facts of the individual cases that the rules seem to disappear. 
Hard cases make bad law, and in attempting to do justice or mercy in some 
cases the courts seem to have confused the distinctions between proximate 
and remote cause, intervening cause and condition, to such an extent that 
lawyers are confounded in attempting to analyze when a situation is a 
condition or an act is a proximate, remote, or intervening cause. Some 
scholars contend that the legal distinction between proximate and remote 
cause is now meaningless. Some lawyers and judges believe that a different 
set of rules relating to causation apply in dram shop cases as distinguished 
from those applicable in negligence cases. 

The cases do not substantiate this belief. 

The dram shop cases are replete with formulations of the general 
rules for determining what constitutes a proximate cause.*® In each case 
the inquiry is whether the injury was the natural and probable consequence 
of the intoxication.5° This is similar to the standard of inquiry in negli- 
gence cases, where the question is whether the injury was the natural and 
probable consequence of the negligence.®! 

Where the intoxication does nothing more than furnish a condition by 
which an injury is made possible by the subsequent independent interven- 
ing act of a third person or force, the intoxication is not the proximate cause 
of the injury. The intervening act, not the intoxication, is the direct, im- 
mediate, and sole cause of the injury. Where the injury results, not from 
the intoxication or from anything consequent upon the intoxication, but 
from the independent act of a third party, which is the direct and immediate 
cause of the injury, there can be no recovery against the dram shop keeper. 
This is the common-law negligence rule of intervening cause.*? 


47 Schwehr v. Badalamenti, 14 Ill. App. 2d 128, 143 N.E.2d 558 (4th Dist. 1957). 

48 Danhof v. Osborne, 11 Ill. 2d 77, 142 N.E.2d 20 (1957). 

49 Shugart v. Egan, 83 Ill. 56 (1876); Cope v. Gepford, 326 Ill. App. 171, 61 N.E.2d 
394 (1st Dist. 1945); Weisguth v. Stack, 165 Ill. App. 462 (4th Dist. 1911); Schulte v. 
Menke, 111 Ill. App. 212 (3d Dist. 1903). 

50 Danhof v. Osborne, supra note 48; Shugart v. Egan, supra note 49. 

51 Seith v. Commonwealth Elec. Co., 241 Ill. 252, 89 N.E. 425 (1909). 

52 The leading case in Illinois on the distinction between a condition and a cause 
is Seith v. Commonwealth Elec. Co., supra note 51. There it was shown that the de- 
fendant negligently allowed a live wire to be in bad repair and fall to the ground. 
While the plaintiff was walking near the fallen wire, the wire was struck by a policeman 
with his club for no apparent reason, throwing the wire upon the plaintiff and injuring 
him. The Supreme Court of Illinois found there was ample evidence to sustain a finding 
that the defendant was negligent. Nevertheless, the court reversed the trial court and 
said a verdict for the defendant should have been directed. The court stated: 
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This common-law rule has found expression in the dram shop cases. In 
Shugart v. Egan® the plaintiff's husband while intoxicated insulted Mc- 
Graw, who thereupon stabbed him, inflicting a wound whereof he died 
shortly afterwards. In reversing a jury verdict for the plaintiff on the 
ground that the stabbing was not the proximate result of the intoxication, 
the Illinois Supreme Court stated: 


“. ... To constitute proximate cause the injury must be the natural and probable 
consequence of the negligence, and be of such a character as an ordinarily prudent 
person ought to have foreseen might probably occur as the result of the negligence. 
It is not necessary that the person guilty of a negligent act or omission might have fore- 
seen the precise form of the injury, but when it occurs it must appear that it was a 
natural and probable consequence of his negligence. If the negligence does nothing 
more than furnish a condition by which the injury is made possible, and that condition 
causes an injury by the subsequent independant act of a third person, the two are not 
concurrent and the existence of the condition is not the proximate cause of the in- 
Oe 

“....+ The defendant would be liable although there was some intervening cause, 
if it were such as would naturally be anticipated as the result of the wire falling to the 
ground, but it seems inconceivable that the defendant ought to have anticipated that a 
policeman would throw the wire upon the plaintiff by striking it with his club when it 
was lying where no injury would be done by it either to a person on the sidewalk or 
the roadway. There is no evidence tending in the slightest degree to prove that the 
policeman struck the wire for the purpose of removing it as a source of danger. He 
testified that he did not touch it and told the plaintiff to get away from it; but assuming, 
as we are bound to do, that the testimony of the children was true and that he struck 
the wire and knocked it toward the sidewalk, that testimony did not even remotely tend 
to prove that he was attempting to remove the wire so as to prevent injurious conse- 
quences. The injury to the plaintiff followed as a direct and immediately consequence 
of the independent act of the policeman, and but for such act any negligence of the 
defendant would have caused no injury to the plaintiff... . The wire was lying between 
the sidewalk and the roadway, where it would injure no one, and the evidence most 
favorable to the plaintiff is, that the policeman struck it with his club and threw it upon 
the plaintiff as he was passing upon the sidewalk. The negligence of the defendant pro- 
duced a condition which made the injury possible, but the injury would not have 
occurred but for the independent act of the policeman. That act was an independent 
cause of the injury by one for whose act the defendant was not responsible and by one 
over whom it had no control.” 241 Ill. at 259-60, 264-65, 89 N.E. at 428, 429-30. 

The intervening cause rule is well stated in Munsen v. Illinois Northern Utilities 
Co., 258 Ill. App. 438, 443-44 (2d Dist. 1930): 

“It is also fundamental that if the negligence of the parties sought to be charged 
does nothing more than furnish a condition by which the injury is made possible, and 
that condition causes an injury by the subsequent, independent act of a third person, 
the creation of the condition is not the proximate cause of the injury. Hartnett v. 
Boston Store, 265 Ill. 331-334; Illinois Cent. R. Co. v. Oswald, 338 Ill. 270-274. 

“An intervening cause is a new and independent force which breaks the causal 
connection between the original wrong and the injury, and itself becomes the direct 
and immediate cause of the injury. Pullman Palace Car Co. v. Laack, 143 Ill. 242-261; 
Seith v. Commonwealth Electric Co., 241 Ill. 252-259, 260; Illinois Cent. R. Co. v. 
Oswald, [338 Ill. 270], 274. The cause of an injury is that which actually produces it, 
while the occasion is that which provides an opportunity for the causal agencies to act. 
Phillabaum v. Lake Erie &@ W. R. Co., 315 Ill. 131-135, 136; Illinois Cent. R. Co. v. 
Oswald, (338 Ill. 270) 274. (Emphasis added.) 

58 §3 Ill. 56 (1876). 
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“It by no means follows, merely because a person, while in a state of 
intoxication, receives an injury, that it can be said, in a legal sense, the 
act of letting the persons have the liquor inducing the intoxication, 
caused the injury.” °4 


The court discussed immediate and remote causes, and cited the general 
rule that all damages which ordinarily and in the natural course of things 
might fairly be expected to result and have resulted from the commission 
of the wrongful act are recoverable, then stated: 


“Tt has also been held, that the intervention of the independent act 
of a third person, between the wrong complained of and the injury 
sustained, which was the direct or immediate cause of the injury, breaks 
the causal connection; and, consequently, there can, in such case, be no 
recovery except as against the person whose immediate agency pro- 
duced the injury.... 

“Here, the death not resulting from intoxication or from any disease 
induced or aggravated by the use of liquor, but solely from the direct 
and willful act of McGraw, we have a case clearly within this prin- 
ciple. 

“, ... It cannot be said that [the defendant] should have foreseen 
that his letting the deceased have liquor would lead to his death or 
bodily harm, at the hands of McGraw, or by violence from any source, 
because this was an exceptional and not a natural or probable conse- 
quence. It is a natural and probable consequence of letting a drunkard 
have liquor, that he shall become intoxicated, and, by reason thereof, 
suffer mental or physical impairment, waste his means, and do violent, 
absurd and silly acts, for experience proves that these results, in general, 
in greater or less degree, follow. But it is the exception that a drunkard 
is slain or violently assaulted, while in a state of intoxication, for words 
spoken or acts done by him while in that condition; and when it does 
happen, it is, in general, because of the wicked and malicious heart of 
the assailant, who is ready to avail of every pretext to gratify his brutal 
and murderous propensities; and it is no more to be anticipated than 
any other criminal act of a third party. 

“As viewed by mankind in general, it is believed the unfortunate 
condition of the intoxicated, instead of inviting attack, appeals to the 
sympathies for protection against violence.” © 


The Shugart case was cited with approval by the Illinois Supreme 
Court in the recent case of Danhof v. Osborne,®* where the court rejected 
the argument that a “but for” standard of proximate causation should be 
adopted and adhered to instead of the standard of foreseeability. Pelie Dan- 
hof, while intoxicated and in the company of his mistress, Vernetta Morris, 


54 Id. at 57. 
55 Id. at 58-59, 
56 11 Ill. 2d 77, 142 N.E.2d 20 (1957). 
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was assaulted by her jealous and irate husband, Harold Morris. Although 
Morris had not been drinking, the plaintiff contended that Pelie would not 
have been injured “but for” his presence outside of the tavern and that he 
would not have been injured “but for” his intoxication which rendered him 
unable to adequately defend himself. The court in holding that Pelie’s 
intoxication was not the proximate cause of his injuries stated: 


“The second point, Pelie’s decreased ability to fight back, is more 
difficult. Now, of course, if ‘cause’ be used in a purely descriptive sense 
as referring to any event without which the injury might not have 
occurred, a multitude of causes appear. To name but a few, Pelie and 
Vernetta’s affair, the plaintiff's spotting of them in the tavern and re- 
porting it to Harold, Harold’s uncontrollable anger and assaults upon 
Pelie, and possibly, Pelie’s inability to adequately defend himself. But 
without attempting to label these various factors a ‘cause’ or a ‘con- 
dition,’ it is sufficient to note that each of them was not an event ‘in 
consequence’ of which this injury occurred, as those words are used by 
the legislature. For to be such, there must be an element of reasonable 
foreseeability, or stated another way, it must be found that the ‘natural 
and probable consequence’ of the particular event was the injury that 
occurred. (cf. Shugart v. Egan, 83 Ill. 56.) When so viewed, we do not 
believe Pelie’s intoxication, even assuming it substantially decreased 
his ability to defend himself, was the ‘proximate’ or ‘effective’ cause 
of the plaintiff’s loss of means of support. The initial blow struck by 
Harold (as well as the later kicking) was not provoked by the intoxi- 
cation or by anything Pelie did by reason of his being intoxicated. 
Moreover, by his actions Harold intended to inflict serious bodily 
harm, an effect which was, in fact, produced. While the defendants 
could very well be charged with a duty to anticipate that an intoxi- 
cated person might, because of his being intoxicated, assault someone 
else and get involved in a fight (Cf. Wall v. Allen, 244 Ill. 456,) we do 
not believe it was intended to require them to anticipate every possible 
injury that might occur, even an assault by a person with whose wife 
the intoxicant has been carrying on an illicit affair, providing, of course, 
the latter did not provoke the assault by reason of his being intoxicated. 
The line must be drawn somewhere, for the statute obviously does not 
impose absolute liability or make the dram shop owner responsible for 
every injury incurred by a person to whom he sells liquor.” 5” 


The intervening cause that will render the intoxication a mere con- 
dition must of itself be a force sufficient to supplant the intoxication as a 
cause of the injury. The dram shop defendant would be liable although 
there was some intervening cause, if it were such as would naturally be 
anticipated as the result of the intoxication, and if the intervening cause is 
not such a new and independent force that it breaks the causal connection 
between the original wrong and the injury so as to itself become the direct 


57 Td. at 83-84, 142 N.E.2d at 23-24. 
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and immediate cause of the injury. It can be anticipated that a drunk, be- 
cause of his intoxication, may provoke a fight and become injured in the 
altercation, but it can hardly be anticipated that a sober person will ma- 
liciously murder the drunk. Each case presents a different factual situation 
that must be determined by the principles of causation. 

A drunk can stagger into the side of a moving railroad train, fall in the 
river, lurch into a hole, or otherwise injure himself by reason of some 
intervening agency such as the train, the river, or the hole. However, these 
intervening agencies are not such as to insulate the dram shop operator 
from liability. The intoxication remains a proximate cause of the injury, 
for these intervening causes should have been foreseen. However, an assault 
on a drunk by an irate, sober husband is not the natural and probable con- 
sequence of intoxication nor is the malicious murder of the drunk. It has 
been held that the intoxication of a husband is not the proximate cause of 
his death when a surgical operation is performed under the mistaken ap- 
prehension that it is necessary after he has been wounded by one with 
whom he began an affray while drunk.5* On the other hand, the court 
has held that if a drunk gets into a car, starts the motor, and then goes to 
sleep or passes out and is asphyxiated, the death is a proximate result of the 
intoxication.°® 

The settling of claims against an insured by his liability insurance 
carrier where such claims arose out of certain wrongful acts committed 
while the insured was intoxicated, has been held not to be a natural and 
probable consequence of the intoxication, but rather an independent inter- 
vening factor. It has been held that the intoxication merely furnishes a 
condition for the operation of the insurance contract. Consequently, the 
insurance carrier may not bring suit under the Dram Shop Act to recover 
from the person selling or furnishing liquor to the insured damages for the 
claims so paid.® 

The question as to whether the injury in an “in consequence” action 
proximately resulted from the intoxication is one for the jury.*t The only 
cases in which the court can say as a matter of law that the injury or death 
was not the proximate result of the intoxication are those in which the 
injury or death would have occurred regardless of the intoxication. Thus, 
if an intoxicated person is killed by lightning, by the assault of an irate hus- 
band, or other means having no causal relation to the drinking, the intoxica- 
tion cannot be the proximate cause. If, however, the death or injury is 
caused by acute alcoholism or by some other disease or injury attributable 
directly to the intoxication and to no other cause, then only can the court 


‘ 


58 Schmidt v. Mitchell, 84 Ill. 195 (1876). 

59 Schwehr v. Badalamenti, 14 Ill. App. 2d 128, 143 N.E.2d 558 (4th Dist. 1957). 

60 Fconomy Auto Ins. Co. v. Brown, 334 Ill. App. 579, 79 N.E.2d 854 (2d Dist. 1948). 
61 Casey v. Burns, 7 Ill. App. 2d 316, 129 N.E.2d 440 (2d Dist. 1955). 
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say as a matter of law that the intoxication caused the injury to means of 
support. The usual case presents a question of fact for the jury.® 

The distinction between the “by” and the “in consequence” theories 
is important in litigation. It determines whether the jury are to be in- 
structed that the burden of proving proximate cause by a preponderance 
of the evidence is on the plaintiff. It arises in an analysis of the evidence 
both in the trial court and on appeal. 


62 Lester v. Bugni, 316 Ill. App. 19, 44 N.E.2d 68 (3d Dist. 1942); Jones v. Keilbach, 
309 Ill. App. 233, 32 N.E.2d 985 (4th Dist. 1941). 














PARTIES TO DRAM SHOP ACTIONS 
BY WILLIAM J. VOELKER, JR.* 


CIVIL LIABILITY PROVISIONS of the Liquor Control Act of Illinois, 
commonly referred to as the Illinois Dram Shop Act, provide a statutory 
remedy unknown to common law. The rights or obligations of the parties 
to a dram shop action are determined by the act. The legislature, in the 
1955 session, amended the Dram Shop Act in such a manner as to alter 
substantially the nature of the cause of action, particularly as to who may 
sue or who may be sued, and the substance of the cause of action. This 
amendment is retroactive, and the statute, as amended, must be the basis 
of all present litigation, regardless of when the cause of action accrued or 
when the suit was filed.1 There is no provision in the Dram Shop Act 
for the survival of actions; however, the act relating to administration of 
estates specifically provides that actions under the civil liability provisions 
of the Illinois Liquor Control Act, commonly referred to as the Dram Shop 
Act, do survive to the personal representative of parties plaintiff and against 
the personal representative of parties defendant.” 

Because of the substantial revision of the Dram Shop Act by the 1955 
legislature, many of the problems which arise with reference to statutory 
construction and parties to the action find no solution in the existing case 
law. The observations advanced here with reference to those problems may 
or may not conform to later decisions of our appellate courts and supreme 
court. It has been the writer’s intention and purpose to make observations 
concerning these problems and, where it appears justified, to venture an 
opinion as to the proper solution to the problems, considering the courts’ 
construction of prior dram shop acts. 


Parties PLAINTIFF 


For any person to be a proper party plaintiff, it is necessary that he 
shall have suffered an injury resulting from intoxication. Reference to the 
Dram Shop Act reveals that the act does not speak in degrees of intoxica- 


* WILLIAM J. VOELKER, JR. A.B. 1940, LL.B. 1941, University of 
Wisconsin; member of the firm of Heyl, Royster & Voelker, Peoria, 
Illinois. 


1 Orlicki v. McCarthy, 4 Ill. 2d 342, 122 N.E.2d 513 (1954). 

2Tuu. Rev. Stat. c. 3, § 494 (1957): “In addition to the actions which survive by 
the common law, the following also survive: actions of replevin, actions to recover 
damages for an injury to the person (except slander and libel), actions to recover dam- 
ages for an injury to real or personal property or for the detention or conversion of 
personal property, actions against officers for misfeasance, malfeasance, or nonfeasance 
of themselves or their deputies, actions for fraud or deceit, and actions provided in 
Section 14 of Article VI of ‘An Act relating to alcoholic liquors’. . . .” 


3 It. Rev. Stat. c. 43, § 135 (1957). For the complete text of § 135, see p. vi supra. 
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tion, although it does fix liability on the dram shop operator for con- 
tributing in part to the intoxication of the wrongdoer. Partial intoxication 
is not enough,‘ but where there is evidence of the consumption of alcoholic 
liquor under circumstances from which an inference of a state of intoxica- 
tion can be drawn, it is a jury question as to whether or not the allegedly 
intoxicated person was in fact intoxicated.5 A state of intoxication alone 
does not give rise to a cause of action; it must be accompanied by some 
act or result which was prompted or brought about by the intoxication and 
logically related to intoxication.6 While the incident giving rise to the 
cause of action must be an act? of the intoxicated person or a result of the: 
intoxication, it is not necessary that it occur under circumstances which 
give the injured person a cause of action against the intoxicated person for 
the wrongful act.8 An injury which occurs in connection with a state of 
intoxication, but unrelated to the intoxication, such as an act of God, an act 
of a sober person, or an incident such as a falling object, unconnected 
with intoxication, cannot be the basis of a cause of action under the Dram 
Shop Act. If the injury occurs because the intoxicated person has ex- 
posed himself to a danger to which he would not have exposed himself 
if sober, there may be a cause of action under the Dram Shop Act; how- 
ever, if the injury occurs during activities in which the intoxicated person 
would have been engaged whether or not he was intoxicated, there would 
be no cause of action under the Dram Shop Act. 

The Dram Shop Act provides that the action must be brought within 
one year after the cause of action accrues. This is a condition precedent 
to the existence of the cause of action and applies to the claim of a minor 
as well as the claim of an adult.® In order for the dram shop operator to be 
liable, there must be proof of a sale or a gift of the alcoholic liquor to the 
allegedly intoxicated person. The sale or gift of alcoholic liquor to a per- 
son, who in turn supplies it to a third person who becomes intoxicated, 
cannot be the basis for liability,!° unless the dram shop operator had reason 
to know or should have known that such third person would consume the 
liquor so supplied. This is a fact question for the jury, as to whether or 
not there was a sale or gift within the contemplation of the act.14 The 
pleadings of many of the older cases included an allegation that the alcoholic 


4 Schwehr v. Badalamenti, 14 Ill. App. 2d 128, 143 N.E.2d 558 (4th Dist. 1957). 
5 Osborn v. Leuffgen, 381 Ill. 295, 45 N.E.2d 622 (1942). 


®Danhof v. Osborne, 11 Ill. 2d 77, 142 N.E.2d 20 (1957); Eldridge v. Don Beach- 
comber, Inc., 342 Ill. App. 151, 95 N.E.2d 512 (1st Dist. 1950). 


7 Manthei v. Heimerdinger, 332 Ill. App. 335, 75 N.E.2d 132 (2d Dist. 1947); Hill 
v. Alexander, 321 Ill. App. 406, 53 N.E.2d 307 (1st Dist. 1944). 


8 Howlett v. Doglio, 402 Ill. 311, 83 N.E.2d 708 (1949). 

® Seal v. American Legion Post No. 492, 245 F.2d 908 (7th Cir. 1957). 
10 Blackwell v. Fernandez, 324 Ill. App. 597, 59 N.E.2d 342 (1st Dist. 1945). 
11 Bell v. Poindexter, 336 Ill. App. 541, 84 N.E.2d 646 (3d Dist. 1949). 
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liquor was consumed on the premises by the intoxicated person. However, 
there is no requirement in the Dram Shop Act that the alcoholic liquor be 
consumed on the premises for liability to attach. However, the consumption 
of the alcoholic liquor on the premises may be an important evidentiary 
fact, since it has been held that a purchase of a drink by a companion of the 
intoxicated person, and the serving of the drink by the dram shop operator 
or his agents to the intoxicated person, constitutes a sale or gift to the 
intoxicated person within the contemplation of the Dram Shop Act.!? This 
problem arises most frequently in the sale of packaged goods, and there is 
authority to the effect that the sale must be to the intoxicated person and 
not to his agent; nor is it sufficient under such rule that the sale or gift was 
in the presence of the intoxicated person. 

A person injured as the result of his own intoxication may be a proper 
party plaintiff even though he may have been guilty of contributory negli- 
gence in bringing about his own injury. Other plaintiffs must be innocent 
suitors under the act in order to sue; that is, they must not have contributed 
to the intoxication of the person who caused the injury. A bartender who 
has served drinks to the intoxicated person cannot recover for an injury re- 
ceived by him as a result of the intoxication,!* because he contributed to 
the intoxication in selling the liquor and therefore is not an innocent suitor. 
By the same reasoning, one who purchases a drink for the intoxicated per- 
son, which drink contributes to the intoxication, cannot recover under the 
act,*4 

The trend of the law in regard to the necessity that the plaintiff be an 
innocent suitor, that is that he must not be guilty of contributing to the in- 
toxication, is in the direction of requiring that the plaintiff be entirely free 
from any connection with the activities leading to the intoxication. The 
most recent case holds that where the plantiff accompanied the intoxicated 
person during the course of the escapade which led to the intoxication, the 
plaintiff could not recover from the dram shop keeper as a matter of law, 
even though he had not purchased any drinks for the intoxicated person.1* 

The defenses to dram shop actions are to be discussed in another article 
which will cover the defense of releases and covenants.!5 With reference 
to parties to a dram shop action, it is sufficient to comment here that a 
release of any tortfeasor to an occurrence giving rise to a possible dram shop 
action is sufficient to bar an action under the act on the theory that while 


12 Bennett v. Auditorium Bldg. Corp., 299 Ill. App. 139, 19 N.E.2d 626 (1st Dist. 
1939). 

18 Krotzer v. Drinka, 344 Ill. App. 256, 100 N.E.2d 518 (2d Dist. 1951). 

14 Swan v. Dilonardo, 5 Ill. App. 2d 233, 124 N.E.2d 549 (2d Dist. 1955) (abst dec.); 
Forsberg v. Around Town Club, Inc., 316 Ill. App. 661, 45 N.E.2d 513 (1st Dist. 1942). 

14a Meier v. Pocius, 17 Ill. App. 2d 332, 150 N.E.2d 215 (1st Dist. 1958). 

15See Horsley and Gambill, Limitations and Special Defenses Under the Illinois 
Dram Shop Act, infra p. 249. 
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the dram shop keeper is not a joint tortfeasor, he is an independent con- 
curring tortfeasor, and the release of one releases all.1® However, a release 
of a contractual right, such as a claim for compensation under the Federal 
Employers Liability Act,!7 does not release a claim under the Dram Shop 
Act. Covenants not to sue a common or concurring tortfeasor are treated 
in the same manner as those between joint tortfeasors, and if guardedly 
drawn will not be construed as releases. 

In this connection, it is interesting to note that in a recent case a dram 
shop keeper attempted to join the intoxicated person as a third party de- 
fendant in an action against the dram shop keeper. The dram shop keeper 
took the position that if there was liability to the plaintiff under the Dram 
Shop Act, the dram shop keeper was entitled to be indemnified by the in- 
toxicated person. The court disposed of the dram shop keeper’s claim and 
dismissed the third party complaint, saying that the dram shop keeper’s 
liability sounded in tort and that indemnity, or contribution, or subroga- 
tion is allowed only to innocent parties and that an allowance of indemni- 
fication to the dram shop keeper would violate the public policy of the 
State of Illinois as expressed in the Dram Shop Act.!8 

The civil damage section of the Illinois Liquor Control Act prior to 
its amendment in 1955 provided that, “Every husband, wife, child, parent, 
guardian, employer or other person, who shall be injured, in person or prop- 
erty, or means of support, by any intoxicated person, or in consequence 
of the intoxication, habitual or otherwise, of any person” !® shall have a 
cause of action under the act. The 1955 amendment to the act separates 
the cause of action for injuries to person or property from the cause of 
action for means of support. Under the act, as amended, there is no longer 
a list of the persons entitled to sue, but it is provided that “every person” 
shall have a cause of action. Under the former act, the court was faced 
with a problem of statutory construction as to the effect of the listing of 
specific classes who were entitled to sue, and in construing that section of 
the statute, followed the rule of statutory construction of ejusdem generis, 
and held that the act was intended to benefit only that class of persons 
specifically named in the statute.?° The court also held that the classification 
of “other persons” did not include as plaintiffs others than those specifically 
mentioned in the act. In the amended statute, the term used instead is 
“every person.” If one applies the general rule of statutory construction 


16 McClure v. Lence, 349 Ill. App. 341, 110 N.E.2d 695 (4th Dist. 1953); Kuzma v. 
Barber, 339 Ill. App. 248, 89 N.E.2d 279 (1st Dist. 1949) (abst. dec.); Manthei v. 
Heimerdinger, 332 Ill. App. 335, 75 N.E.2d 132 (2d Dist. 1947). 

1735 Srat. 65 (1908), 45 U.S.C. §§ 51-60 (1952). 

18 Coffey v. ABC Liquor Stores, 13 Ill. App. 2d 510, 142 N.E.2d 705 (4th Dist. 1957). 

19 TLL. Rev. Stat. c. 43, § 135 (1953). 

sy New Amsterdam Cas. Co. v. Gerin, 9 Ill. App. 2d 545, 133 N.E.2d 723 (1st Dist. 
1956). 
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to the word “person,” it would include artificial as well as natural persons. 
. The Dram Shop Act is penal in character, and liability is not to be ex- 
tended in construing the statute. The statute provides a right unknown to 
common law, and in determining liability thereunder, the plain meaning of 
the language used should be followed in statutory construction. Applying 
the usual and ordinary meaning of the word “person,” rather than the 
legal meaning of the term, would result in limiting the class to natural 
persons.”2 

Since the problem of statutory construction arose prior to the 1955 
amendment to the act, the legislature knew of the problem confronting 
the courts with reference to who were proper parties plaintiff. If the 
Assembly had intended to include artificial persons, as well as natural per- 
sons, they would have specifically mentioned artificial persons in the act 
as among those entitled to the benefits of the legislation. The courts should 
therefore limit the class to natural persons. 

There are other changes in the act which support the conclusion that 
only natural persons were intended by the legislature to benefit from the 
act. While under the former statute a proper plaintiff was entitled to re- 
covery for injury to person or property caused “by any intoxicated per- 
son, or in consequence of the intoxication of any person,” the amended 
act provides that for a recovery for injury to person or property, the 
injury must be “by any intoxicated person.” Much of the litigation which 
arose under the former act for injuries to property fell in the class of con- 
sequential injuries. A suit by a liability insurance carrier for damage to its 
property as a result of being required to pay to third persons under its 
contract of insurance with an insured whose intoxication was caused by 
the dram shop keeper, was decided in favor of the dram shop keeper, 
although there was a provision in the old act for recovery for damages re- 
sulting in consequence of intoxication.2? The court held that there was 
no right of subrogation in a liability carrier against the dram shop keeper. 
Other cases involving the same basic principles were suits brought by 
workmen’s compensation insurance carriers, and these cases were similarly 
unsuccessful, although of course the basis of the decisions of the courts was 
not the Dram Shop Act, but rather provisions of the Workmen’s Compen- 
sation Act.?3 Similarly, a fire insurance carrier, which was required to pay 
a loss because of a fire caused by an intoxicated person, was held not to 
be a proper party plaintiff under the Dram Shop Act.** These cases turn 


21 Howlett v. McGarvey, 334 Ill. App. 512, 79 N.E.2d 864 (3d Dist. 1948); aff'd, 
Howlett v. Doglio, 402 Ill. 311, 83 N.E.2d 708 (1949). 

22 Economy Auto Ins. Co. v. Brown, 334 Ill. App. 579, 79 N.E.2d 854 (2d Dist. 1948). 

23 Fager v. Nathan, 14 Ill. App. 2d 418, 144 N.E.2d 629 (2d Dist. 1957). 

24New Amsterdam Cas. Co. v. Gerin, supra note 19. The Third District has now 
permitted, however, an automobile property damage subrogation in Dworak v. Tempel, 
3d Dist. Gen. No. 10147 (1958). 
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not only on the fact that there was not an injury to tangible property, real 
or personal, but also on the fact that the injury to the plaintiff flowed 
from a contractual relationship rather than from the intoxication. There 
was no injury to the plaintiff “by” or “in consequence of” the intoxication 
of a person, but the injury resulted from a contractual relationship with 
the insured. The court also considered in these cases that the plaintiff was 
a corporation and, therefore, not included in the class entitled to the bene- 
fits of the Dram Shop Act. The same reasoning which decided those cases 
is applicable under the present act. In addition, these were consequential 
injuries rather than injuries by an intoxicated person, and consequential 
injuries to person or property are not covered under the act, as amended. 

One of the disadvantages of the former act was the fact that each 
individual injured in his means of support had a cause of action against the 
dram shop keepers. In the case of a husband injured by an intoxicated per- 
son or as a result of his own intoxication, separate suits for injury to means 
of support by his wife and each of his children were permitted; and an 
action by his wife, or a release executed by her, did not bar an action by 
each of his children or other persons who were actually receiving support 
from him at the time of his injury.25 The section of the present act which 
provides an action for injury to means of support provides that the action 
must be brought in the name of the person furnishing the support, or in the 
name of his personal representative if he is deceased, and that the recovery 
shall then be distributed to the persons who had been injured in their means 
of support in a proportion determined by judgment or verdict.?* This re- 
quirement makes the action for means of support a class action, and it 
eliminates the evil of a multiplicity of suits arising out of the same trans- 
action and involving the same person receiving the physical injury. The 
legislature no doubt intended to limit the number of actions which can be 
brought because of the injury to the means of support when they pro- 
vided a $20,000 maximum recovery for injury to means of support, while 
limiting recovery for injury to person or property to $15,000. 

In a means of support action, the class of persons entitled to benefits 
under the act is not the same as under the Wrongful Death Act,?7 nor 
is the measure of damages the same. Whether or not the person furnishing 
the support was legally obligated to do so is of no significance in a means 
of support case, and it is sufficient that a voluntary contribution to the 
support of the claimant was being made by the person receiving the 
physical injury, and that the support was diminished or destroyed; but 
the fact that there was a legal obligation to support is not alone sufficient 


25 Johnson v. McCann, 61 Ill. App. 110 (3d Dist. 1895). 
26 Steller v. Miles, 17 Ill. App. 2d 435, 150 N.E.2d 630 (3d Dist. 1958). 
27 Trt, Rev. Stat. c. 70 (1957). 
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to permit recovery.?® The real test is not whether the claimant may have 
xequired the person receiving the physical injury to contribute to his sup- 
port, but the test must be that the claimant was actually receiving support. 
Support in this connection must be an actual present support and not the 
prospect or a possibility of support in the future. A parent cannot recover 
under the Dram Shop Act for the death of a child because of a possibility 
or presumption that the child would contribute to the support of the parent 
in the future.2® However, where there is actual support being received, 
there is a presumption that it will continue in the future.®® 

Although the Illinois courts have repeatedly held that there need not 
be a legal obligation to furnish support in order for the dram shop keeper 
to be liable under the act, the amended act now contains a provision that 
the action must be brought in the name of the personal representative in 
those cases where the person providing the support is deceased. When our 
courts are called upon to construe this section of the statute, as amended, 
it may be their holding that this amendment was intended not only to pre- 
scribe a manner of procedure, but also to change the substance of the law 
so that only those legally entitled to support were contemplated as bene- 
ficiaries of the act. There is probably another exception to the general 
proposition that a person injured in his means of support need not be legally 
entitled to support. This might include those persons who had been re- 
ceiving support by virtue of a relationship to the person furnishing the 
support contrary to the public policy of the State of Illinois, such as that 
of a common-law wife. One of the trial courts in the City of Chicago held 
that a common-law wife was entitled to the benefits of the act. This case 
was not presented to the appellate court for review. Since the Dram Shop 
Act expresses the public policy of Illinois of suppressing the evil of the 
liquor traffic, it would be a strained construction of the statute to permit 
it to operate contrary to other stated public policies of the State of Illinois. 
The better result would require the court to deny a recovery to a common- 
law wife. 

Under the section of the act providing for a recovery for injuries to 
means of support, a recovery is allowed for habitual intoxication, as well 
as for an injury in consequence of intoxication or by an intoxicated person. 
If a plaintiff suing for an injury to means of support as a result of habitual 
intoxication were required to show a present support at the time of the 
sale of the alcoholic liquors, recovery in most cases would be impossible. 
Therefore, it is not necessary in such cases to show that actual support was 
being received as of the date of the sale, and a more liberal policy of proof 


28 McClure v. Lence, 345 Ill. App. 158, 102 N.E.2d 546 (4th Dist. 1951); Cook v. 
Kirgan, 332 Ill. App. 294, 75 N.E.2d 120 (4th Dist. 1947); Pearson v. Renfro, 320 Il. 
App. 202, 50 N.E.2d 598 (2d Dist. 1943). 
2° Robertson v. White, 11 Ill. App. 2d 177, 136 N.E.2d 550 (1st Dist. 1956). 

30 McClure v. Lence, supra note 28. 
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of damages is followed than in the cases where there is an injury by an in- 
toxicated person or in consequence of the intoxication of any person. 


Parties DEFENDANT 


The purpose of the Dram Shop Act is to place the burden of the evil 
of the liquor traffic on those who profit from the liquor traffic. The IlIli- 
nois statute is unique in that it imposes a liability on the defendant without 
fault. It is not necessary to recovery that there be an illegal sale or a negli- 
gent sale in order to make the defendant liable. In order to recover, it is 
sufficient to show that the defendant dram shop keeper sold or gave alco- 
holic beverages which contributed to the intoxication. It is not necessary 
that he sold the last drink or the most drinks, or that the intoxicated person 
was intoxicated at the time of the sale. In the usual case, it is sufficient to 
show that the dram shop keeper sold or gave a single drink to the intoxi- 
cated person which, along with other alcoholic liquors, brought about the 
intoxication. The dram shop keeper selling a single first drink is liable 
jointly and severally with the dram shop keeper who sold liquor to the 
intoxicated person while he was already in an advanced state of intoxica- 
tion. 

The Dram Shop Act is not unique to Illinois, but rather is generally 
accepted as desirable legislation, and acts designed for the same purpose 
are in effect in about twenty-two states.*! The civil damage liability acts 
vary greatly in their terms, although only a few of them provide for re- 
covery against the owners of the premises on which the liquor is dispensed, 
and Illinois seems to be unique in predicating liability on the gift or sale 
alone; most of the statutes require a sale to an intoxicated person, to a 
minor, or to a person of known intemperate habits, or they state some 
similar requirement. Because of the broad scope of the Illinois act, and the 
fact that it imposes liability without fault, the courts have carefully limited 
the application of the act. In order to be subject to the terms of the act, 
it is necessary that the defendant be engaged in the liquor traffic for a 
profit. 

While the act provides liability for the sale or gift of alcoholic liquors, 
one does not become liable under the act unless one is engaged in the 
liquor traffic. Therefore, the serving of alcoholic beverages to one’s friends 
at home or other place, where the transaction is one of a social nature, does 
not create liability under the Dram Shop Act even though the drink may 
be served to a person in an advanced state of intoxication, or even though 
all of the drinks which caused the intoxication may have been served by the 
same person. The only case known to the writer precisely on this point 
was decided many years ago.8? The act has been amended several times 


31 Price, History and Purpose of the Illinois Dram Shop Act, 419 Ins. L. J. 740 
(1957). 
82 Cruse v. Aden, 127 Ill. 231, 20 N.E. 73 (1889). 
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since that opinion was written, and if it had been the intention of the 
. legislature to include any classes of persons as proper defendants other than 
those engaged in the liquor traffic, these could of course easily have been 
specifically included by the legislature in the amended act. The courts 
have not been called upon to extend the provisions of the act, and if such 
a case is presented, it is likely that the courts will continue to construe the 
act strictly and not extend liability under the act beyond what has been 
specifically provided for by the legislature. 

To be a proper defendant to a dram shop action, it is necessary that the 
defendant be engaged in the liquor traffic for profit, but it is not necessary 
that the defendant be a licensed dram shop keeper.®* One engaged in the 
liquor traffic for profit cannot avoid his liability under the civil damage 
section of the Liquor Control Act by failing to obtain a license. While the 
question arose most frequently in the older cases, our courts have held that 
a farmer selling hard cider on his own premises is engaged in the liquor 
traffic.8 A sale by a druggist may or may not be such a sale as would 
make him liable in damages for acts of an intoxicated person. If the sale 
was pursuant to prescription and the alcoholic beverage was to be con- 
sumed for medicinal purposes, there would be no liability under the civil 
damage section of the Dram Shop Act.*> However, if the druggist is 
selling alcoholic liquors for general consumption, it logically follows that 
he may be liable in damages under the provisions of the act. A grocer who 
sold lemon extract knowing that it was to be consumed by the purchaser 
as an alcoholic liquor would be liable under the Dram Shop Act; however, 
the fact that it contained a high percentage of alcohol would not make him 
liable under the act unless there were circumstances from which he should 
have known or had actual knowledge that it was to be used as an alcoholic 
liquor. If the sale were made under circumstances where he believed that 
it was to be used for the purposes for which it was manufactured, there 
would be no liability.*® 

A charitable organization or a non-profit organization which operates 
a dram shop does not escape liability. Where the liquor is dispensed for 
consumption by members and their guests, the organization becomes liable 
under the act in as much as it is engaged in the liquor traffic. An Illinois 
court has considered a case in which there was a suit against a charitable 
organization under the act, and the court held it liable since the profits 
from the dram shop operated by the organization were turned into the 
general treasury.’?7 Certainly, the organization could not avoid liability by 


83 McCormick v. Decker, 204 Ill. App. 554 (3d Dist. 1917); Parsons v. Smith, 164 
Ill. App. 509 (2d Dist. 1911). 

84 Hewitt v. People, 186 Ill. 336, 57 N.E. 1077 (1900). 

35 Wright v. People, 101 Ill. 126 (1881). 

86 Walker v. Dailey, 101 Ill. App. 575 (2d Dist. 1902). 

37 Klopp v. Benevolent Protective Order of Elks, 309 Ill. App. 145, 33 N.E.2d 161 
(3d Dist. 1941). 
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operating the dram shop at a loss, as the same purpose of the act, to sup- 
press the mischief and evils of the liquor traffic, exists in either case. 

Where a trustee under the last will and testament operates a tavern 
pursuant to the powers and direction of the testamentary trust, he is liable 
under the Dram Shop Act of Illinois, even though he operates the dram shop 
in the capacity of a trustee. This constitutes an exception to the rule that a 
trustee is not liable for torts in his representative capacity, and the courts 
predicate liability on the fact that the liability of the dram shop operator 
under the act is incidental to the operation of the dram shop.3™ 

In addition to the operator or licensee of a dram shop, a bartender 
who serves the drink is also liable.38 

In order for the owner of the premises to be liable under the act, it is 
necessary that he have rented the premises with the knowledge that alcoholic 
liquors were to be sold therein, or that he knowingly permitted the sale of 
liquors on the premises after they had been rented. The owner of the 
premises does not become liable where he rents the premises for the purpose 
of making gifts of alcoholic liquors, or where he knowingly permits gifts 
of alcoholic liquors after the premises have been rented. 

Where the owner of the premises is made a party defendant to a dram 
shop action, he becomes jointly and severally liable with the operator of 
the dram shop and the bartender. This liability is a personal liability, and 
he may be required to pay the entire amount of the judgment rendered 
against himself and the joint defendants. There can be no apportioning 
among the several defendants of damages or liability. If one is a proper 
party defendant and a judgment is rendered against him along with any 
number of other defendants, he is liable for the acts of the others in the full 
amount of the damages sustained, even though he may have only assisted 
in a small degree in bringing about the intoxication.®® In bringing his suit, 
the plaintiff may decide whom he wishes to have as defendants. He may sue 
the operator of the dram shop alone, or he may sue the owner of the 
premises alone, or he may sue the operator of one dram shop and the owner 
of the premises of another dram shop.4° Where the owner of the premises 
has been made the only defendant, he cannot require that the operator of the 
tavern also be made a defendant, nor where one dram shop has been made 
a defendant can that defendant require the plaintiff to add the operator of 
another dram shop as a defendant. 

Where the plaintiff sees fit to sue the operator of the dram shop and 
not the owner of the premises, the owner has no right to intervene at the 


878 Moran v. Katsinas, 17 Ill. App. 2d 423, 150 N.E.2d 637 (3d Dist. 1958). 

88 Osborn v. Leuffgen, 381 Ill. 295, 45 N.E.2d 622 (1942); Vetrovec v. Meyers, 
158 Ill. App. 391 (1st Dist. 1910). 

89 Hedlund v. Geyer, 234 Ill. 589, 85 N.E. 203 (1908); Earp v. Lilly, 217 Ill. 582, 
75 N.E. 552 (1905). 

40 Hedlund v. Geyer, supra note 39, 
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trial, nor does he have a right to prosecute an appeal of the judgment against 

~ the licensee because the premises may be attached to satisfy the judgment 
against the licensee. The fact that the operator of the tavern may be making 
an indifferent defense to the plaintiff’s suit, or that the owner of the premises 
claims that the operator and the plaintiff are in collusion or are guilty of 
fraud, will not permit the owner of the premises to intervene. Those de- 
fenses may be available to the owner of the premises when they are at- 
tached for the purpose of satisfying the judgment against the operator of 
the tavern, but they are not sufficient to permit him to intervene in the 
suit under the Dram Shop Act.* However, where the premises are owned 
by several persons and only one of the owners is made a party defendant 
to the action, he may insist that his co-owners be made parties defendant 
along with him, since his liability flows from his co-ownership of the land 
and constitutes an exception to the rule that one joint tortfeasor cannot 
compel plaintiff to sue others who may be jointly liable.*? 

The operator of a tavern who consumes alcoholic liquors in his own 
place of business is not a proper party defendant in a dram shop action based 
on his own intoxication. The courts reason that a dram shop operator can- 
not sell or give himself that which he already owns.** It is also true that 
where one of the partners operating a dram shop consumes alcoholic 
liquors in his own place of business and becomes intoxicated and causes 
an injury, neither he nor his partner is liable under the Dram Shop Act for 
the reason that there has been no sale or gift of alcoholic liquors within the 
contemplation of the act; # nor is the owner of the premises liable under the 
act where the intoxicated person is the operator of a tavern on his premises 
and became intoxicated as a result of consuming his own alcoholic liquors.*® 
A dram shop action may be combined with other actions arising out of the 
same transaction, so that a dram shop keeper, or the owner of the premises, 
or his bartender, may be a proper party defendant in an action where the 
intoxicated person is also a defendant.*® 


CONCLUSION 


The Dram Shop Act of Illinois has been the subject of much litigation 
and of review by the courts of appeal of Illinois. A substantial portion of 
the appellate court decisions have related to the question of who may sue 


41 Gibbons v. Cannaven, 393 Ill. 376, 66 N.E.2d 370 (1946), affirming 325 Ill. App. 
337, 60 N.E. 254 (1st Dist. 1945). 

42 Tandrup v. Sampsell, 234 Ill. 526, 85 N.E. 331 (1908); Skiras v. Magenis, 324 
Ill. App. 250, 58 N.E.2d 322 (1st Dist. 1944). 

43 Austin v. Bass, 211 Ill. App. 1 (1st Dist. 1918) (abst. dec.). 

44 Kaminski v. Rymek, 9 Ill. App. 2d 561, 133 N.E.2d 770 (1st Dist. 1956). 

45 Murphy v. Ward, 2 Ill. App. 2d 45, 118 N.E.2d (1st Dist. 1954) (abst. dec.); 
Gunderson v. First Nat'l Bank, 296 Ill. App. 111, 16 N.E.2d 306 (1st Dist. 1938). 

46 Wiedow v. Carpenter, 310 Ill. App. 342 (1st Dist. 1941). 
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or who may be sued in a dram shop action. The reasoning in the opinions 
in many of those decisions seems to be in conflict, and different courts 
have used different reasoning in arriving at their decisions. The actual hold- 
ings in the cases, however, are not in conflict, and the courts have uniformly 
held to the rules of statutory construction and have strictly construed the 
statute, refusing to extend liability under the statute beyond the specific 
application provided for by the legislature. The courts have properly con- 
strued the statute liberally in effecting the purpose of the act (i.e., to sup- 
press the evils of the liquor traffic) after it has been determined that the 
legislature intended that liability extend to the situation at hand. This article 
is intended to present only/general rules and guides based on decisions con- 
struing the act. Each factual situation must be examined independently to 
determine whether it includes a proper party plaintiff and a proper party 
defendant under the Dram Shop Act. 





PLEADING, EVIDENCE, AND 
PROCEDURE UNDER THE DRAM 
‘SHOP ACT 


BY JOHN ALAN APPLEMAN * 


PLEADING 


Parties Plaintiff 


UNTIL THERE HAS BEEN AN ADJUDICATION by the Supreme 
Court of Illinois, some question of doubt must necessarily remain as to the 
form of pleadings to be utilized in any action brought to recover for loss 
or injury to means of support. Even a ruling by one of the appellate courts, 
although persuasive, will not be conclusive in this regard. It is the belief 
of most of us who work with the Dram Shop Act that such an action must 
be brought in the name of the administrator, if the wage-earner is killed, 
or in the name of the wage-earner through whose physical injury the loss 
to means of support arises, even if such person is the intoxicated.! Frequently, 
such a rule seems to be unfair, since defendants may seek to take advantage 
of the form of pleading to prejudice the jury; but, with precise rulings by 
the trial court and a clear explanation to the jury of the difference between 
a “nominal” plaintiff and “beneficial” plaintiffs, such prejudice can be re- 
duced to a minimum. 

Under the act prior to its last amendment,? it was clear that where there 
were many persons suffering individual injuries to their means of support, 
each such person as plaintiff was required to appear in a separate count if 
objection were made to consolidation of such actions within a single count.’ 
With the act in its present form, however, any action for injuries to means 
of support arising from the death of or injury to a single wage-earner must 
necessarily be contained within a single count, since the recovery is a con- 
solidated one brought by the plaintiff in a representative capacity. There- 
fore, whether the beneficial plaintiffs be a spouse, children, parents, or col- 
lateral relatives, and irrespective of the number of them, a single action in a 
single count would now seem to be the proper form of procedure.** 


* JOHN ALAN APPLEMAN. A.B. 1933, J.D. 1935, M.A. 1950, University 
of Illinois; author, Illinois Dramshop Briefs, Insurance Law and Prac- 
tice, Preparing and Trying Cases in Illinois, Successful Jury Trials, 
Successful Appellate Techniques; fellow, International Academy of 
Trial Lawyers; Attorney-at-Law, Urbana, Illinois. 


1“Such action shall be brought by and in the name of the person injured or the 
personal representative of the deceased person, as the case may be.” Iz. Rev. Srat. 
c. 43, § 135 (1957). For the complete text of § 135, see p. vi supra. 


2 Ti. Rev. Stat. c. 43, § 135 (1953). 

3Tiv. Rev. Stat. c. 110, § 33(2) (1957). 

3* Steller v. Miles, 17 Ill. App. 2d 435, 150 N.E.2d 630 (3d Dist. 1958). 
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This does not mean, of course, that there may not at the present time 
be multiple causes of action arising from a single occurrence. For example, 
there may be two carloads of people involved in an automobile collision 
in which the driver of one is claimed to have been intoxicated. In such a 
situation, a single action may be filed, if desired, under the Dram Shop 
Act, although separate suits could also be filed. There might be separate 
counts, for example, for personal injuries to various of the plaintiffs,* or 
for property damage resulting from the smashing of one of the vehicles. 
There might be other counts for injuries to means of support. Each separate 
cause of action for which a separate and individual recovery could be had 
must be set forth in a separate count if this is insisted upon by the de- 
fendant.5 The question remains as to whether or not an individual could 
maintain an action for personal injury simultaneously with an action by him- 
self for injury to means of support to his dependents, which also must be 
brought in his name. It could be argued that if the plaintiff is made whole 
there cannot be any injury to means of support to his dependents. How- 
ever, such a contention would overlook two things, namely, that by the 
time he receives his recovery his dependents will already have suffered 
injury to their means of support which he cannot retroactively supply, 
and second, that there is a limitation upon recovery under the Dram Shop 
Act so that his total damages, when combined with those of the members 
of his family, may well exceed either such limit of recovery. With the 
Dram Shop Act in its present form, we must assume, therefore, that such 
a double cause of action will lie. 

Those who may maintain actions under the Dram Shop Act are, 
accordingly, persons who have received direct physical injury to their 
persons; those who have suffered direct property damage; and nominal 
plaintiffs bringing actions for injuries to means of support sustained by 
beneficial plaintiffs, suing in the manner stated above. The question has 
sometimes been asked whether or not a “corporation” may be a “person” 
within the meaning of the act. My own thought is that a corporation may 
be a person and is not precluded from being a proper party plaintiff. How- 
ever, for reasons of public policy, this does not apply to a liability insurer 
which seeks to subrogate and to recover under this statute.6 The reason 
is, simply, that it is not the intent of the legislature to permit one insurance 
company to confer its burdens upon another insurance company, par- 
ticularly under a statute of which social policy is the foundation. It has 
been so held with reference to subrogations based upon payments under 


“Blackwell v. Fernandez, 324 Ill. App. 597, 59 N.E.2d 342 (1st Dist. 1945) (death 
and dram shop); Regan v. Keating, 315 Ill. App. 130, 42 N.E.2d 122 (1st Dist. 1942) 
(abst. dec.) (automobile injury and dram shop); Suppe v. Sako, 311 Ill. App. 459, 36 
N.E.2d 603 (2d Dist. 1941) (automobile injury and dram shop); Wiedow v. Carpenter, 
310 Ill. App. 342, 34 N.E.2d 83 (1st Dist. 1941) (assailant and dram shop). 

5 Iti. Rev. Strat. c. 110, § 33(2) (1957). 

® Eager v. Nathan, 14 Ill. App. 2d 418, 144 N.E.2d 629 (2d Dist. 1957). 
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public liability policies,7 workmen’s compensation policies,’ and I see no 
reason why it should not apply to collision insurance coverages under 
automobile policies as well.8* This is particularly true since an employer has 
been held not to have been within the contemplation of the legislature in 
casting the statute in its present form.® 


Parties Defendant 


There seems to be some confusion as to who may be sued, the manner 
of suing, and the effect of joinder or non-joinder of possible defendants. 

The problem is not too difficult. Any number of possible defendants, 
potentially liable under a single cause of action, may be joined; !° and, if 
they are so joined, for reasons of simplicity they should be joined in a single 
count. Even if they are considered joint defendants, failure to establish a 
cause of action against one of them or inability of a judgment to stand 
against one of the joint defendants found liable does not impair the validity 
of the judgment against the remainder.! Multiple counts are not required 
merely to bring in such defendants and, indeed, the prolixity of counts in 
such a situation would justify the striking of the pleading by the trial court.!” 

Tenants,!? owners,!* and possibly even bartenders 1° are equally liable 
for causes of action arising under this statute. For psychological reasons, 
one may prefer not to join the owner of a building if it should turn out to be 
a church. Normally, however, some questions of the collectibility of judg- 
ments may arise, and it may be desirable to have a personal judgment 
against the owner. 

If an owner is not joined as a party defendant, a recovery against the 
tenant by judgment will create a lien upon the building, although the owner 


™New Amsterdam Cas. Co. v. Gerin, 9 Ill. App. 2d 545, 133 N.E.2d 723 (1st Dist. 
1956); Economy Auto Ins. Co. v. Brown, 334 Ill. App. 579, 79 N.E.2d 854 (2d Dist. 
1948). 

8 Eager v. Nathan, supra note 6; Lovekin v. Loser, 12 Ill. App. 2d 367, 139 N.E.2d 
326 (2d Dist. 1957) (abst. dec.); Dillon v. Nathan, 10 Ill. App. 2d 289, 135 N.E.2d 
136 (2d Dist. 1956). 

8*The Court of Appeals for the Third District has just held to the contrary in 
an apparently inadequate attempt to distinguish the authorities cited in notes 7 and 8 
supra. Dworak v. Tempel, 3d Dist. Gen. No. 10147 (1958). 

® Lovekin v. Loser, supra note 8. 

10Tii. Rev. Stat. c. 110, § 24 (1957). 

11 Chmielewski v. Marich, 2 Ill. 2d 568, 119 N.E.2d 247 (1954). 

12Tpp. Rev. Stat. c. 110, § 33(1) (1957). 

18 Gibbons v. Cannaven, 393 Ill. 376, 66 N.E.2d 370 (1946). 

14. Wanack v. Michels, 215 Ill. 87, 74 N.E. 84 (1905); Lichter v. Scher, 11 Ill. App. 
2d 441, 138 N.E.2d 66 (1st Dist. 1956), stating that one who leases to another is also 
liable, which is somewhat broader. This does not, however, include a rental agent. 
Osborn v. Leuffgen, 302 Ill. App. 206, 23 N.E.2d 757 (1st Dist. 1939). 

15 Vetrovec v. Meyers, 158 Ill. App. 391 (1st Dist. 1910); Osborn v. Leuffgen, 381 
Ill. 295, 45 N.E.2d 622 (1942). 
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has had no day in court.1® This is true even where the recovery is secured 
by default.17 It has been held that an owner has no right to inject himself 
into the litigation,!® although serious doubt must be cast upon this holding. 
If it appears that there has been fraud or collusion between the plaintiff and 
the tenant, the owner will certainly have an opportunity to defend where 
a suit is maintained to subject the premises to a lien.!® But, in such a situa- 
tion at least, the maximum hazard to the owner is the possible loss of the 
premises, which may already be heavily mortgaged, whereas if he is joined 
as a party defendant, personal collection may be secured against him. 

Of course, a recovery may also be sought in the same suit against an 
active wrongdoer by reason of the tort which combined to produce the 
injury,2° but in such a situation that cause of action must be set forth in a 
separate count and not integrated with the dram shop count. 


Multiple and Alternative Bases of Recovery 


If suit is brought by an innocent occupant of an automobile against 
both the driver who injured him and a dram shop operator who is alleged 
to have sold the driver liquor which made him intoxicated, the action would 
be set forth in separate counts.?! The counts in such event would normally 
be concurrent, not alternative, causes of action. The plaintiff would expect 
an award for his total damages against the wrongdoer, but the assets which 
he possesses might be limited in amount, requiring that a portion of the 
award be collected from the dram shop operator or his insurance company. 
Similarly, if such occupant had been killed, the fact that there is a statutory 
limit fixed under both statutes does not mean that the total loss sustained 
by the next of kin (who are also the dependents) did not in fact exceed 
the combined maximum allowable under both statutes. In such event, 
although the procedure has never yet been followed, it might be desirable 
to submit a special interrogatory to the jury asking them to determine the 
total damages and to make the separate assessments under each statute.?? 

Such an action as the above may, however, present itself as an alterna- 
tive procedure, rather than as a concurrent procedure. Assume, for example, 
that John Jones was killed in a collision where it was uncertain which of 


16 Wall v. Allen, 244 Ill. 456, 91 N.E. 678 (1910). 

17 Garrity v. Eiger, 272 Ill. 127, 111 NE. 735 (1916), aff'd, 246 U.S. 97, 38 Sup. Ct. 
298 (1918). 

18 Gibbons v. Cannaven, supra note 13. 

19 Gibbons v. Brandt, 170 F.2d 385 (7th Cir. 1948), cert. denied, 336 U.S. 910, 69 
Sup. Ct. 511 (1949); Gibbons v. Cannaven, 393 Ill. 376, 66 N.E.2d 370 (1946). 

20See note 4 supra. 

21 Tit. Rev. Stat. c. 110, § 33(2) (1957). 

22 1d. § 65; De Lude v. Rimek, 351 Ill. App. 466, 475, 115 N.E. 561, 566 (1st Dist. 
1953): “The objective of the trial court should be to submit to the jury an issue on the 
total amount of damages sustained by plaintiffs.” See Il]. State Bar Ass’n, Trial Briefs, 
Dec. 1955, p. 2, where this procedure, which seems eminently sound, is recommended. 
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two drivers was on the wrong side of the center line. There is no question, 
also, that Jones had consumed alcoholic beverages before starting out with 
his automobile. One count may be lodged against the driver of the other 
automobile, in the event it appears that Jones was on the proper side of the 
road and that his consumption of alcoholic liquors had nothing to do with 
the occurrence. Another count may be filed alternatively (not concurrently) 
against the dram shop alleging that if Jones was on the wrong side of the 
road it was by reason of intoxication produced by the sale or gift of 
alcoholic liquors, and it would be for a jury to determine the question of 
intoxication along with the other issues in the situation.” 

Under those circumstances, there is nothing to lose by an alternative 
joinder. The fact that Jones had been drinking will be introduced before 
the jury, in any event. Instead of the attorney cringing each time reference 
is made to alcohol, he can nod sagely because such evidence goes to prove 
one of his causes of action. There should, then, usually be a recovery against 
one of the defendants, depending upon the jury determination.** 

Similarly, assume that an action for loss to means of support is brought 
on behalf of the members of the family of the owner of an automobile, who 
was not driving it at the time. Both he and the driver, to whom he sur- 
rendered custody, had been drinking. The cause of action here may be 
lodged in the alternative, based upon the sales or gifts of alcoholic liquors 
to the driver, which rendered him intoxicated and caused the collision to 
occur, or upon the sales or gifts to the owner of the automobile, which 
rendered him intoxicated, required him to surrender custody to another 
person, and prevented him from using care for his own safety. Some courts 
require such an alternative statement to appear in separate counts, on the 
ground that it makes it easier to instruct the jury, although there is no plead- 
ing problem which prevents such a statement being made within a single 
count. 

One appellate court holding was vehement in its statement against the 
joinder of a tort and dram shop action within the same suit.25 This is, 


Tir, Rev. Stat. c. 110, §§ 24(3), 43(2) (1957). It has sometimes been argued 
unsuccessfully by defendants that such pleading is repugnant. If so, that is immaterial. 
Even under the older, more stringent pleading rules there was no objection to re- 
pugnant pleadings if contained in different counts. Keeshan v. Elgin, Aurora & Southern 
Traction Co., 132 Ill. App. 416 (2d Dist. 1907), aff'd, 229 Ill. 533, 82 N.E. 360. In- 
consistent pleadings are now expressly sanctioned in order that a jury may draw its 
conclusion from the disputed facts. It is similar to a situation where a member of a 
joint enterprise or master, who is a passenger in an automobile, sues both his own 
driver and another driver in separate counts, alleging in one that his driver was negligent 
and in the other that such driver, whose negligence would be imputable to the 
occupant, was free from negligence. 

% Of course, the jury could find that such driver crossed the center line for 
reasons other than intoxication, in which event a verdict for both defendants could 
result. 

25 Lantz v. Dortman, 324 Ill. App. 564, 58 N.E.2d 922 (1st Dist. 1945). 
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however, an anachronism, and all other cases have assumed the propriety 
of such procedure *¢ and, as a matter of course, it is done daily. As a matter 
of fact, it would work an injustice upon the parties if it could not be done, 
because it would require the plaintiffs to elect which cause of action to 
pursue, and such an arbitrary election would completely release one po- 
tential defendant and cast the entire onus upon the other. This would not 
be consistent with the spirit of liberal pleading provided by the Civil 
Practice Act.?7 


Essential Allegations of Complaint 


There are certain minimum essentials which must appear in every com- 
plaint filed under the Dram Shop Act, or it will be objectionable. These 
are, primarily, as follows: 


(1) The plaintiff or plaintiffs must be identified, together with an 
allegation as to their relationship to any person through whom the cause 
of action is derived. In an action for injury to means of support, under the 
present form of the act, as stated above, this would normally require that 
a nominal plaintiff sue for and on behalf of designated beneficial plaintiffs 
with a description briefly identifying each of the named individuals. A 
direct plaintiff who is a minor would be required to appear by next friend. 
A beneficial plaintiff who is a minor would not be required to appear by 
next friend because the action is brought upon his behalf by an adult 
nominal plaintiff. If the nominal plaintiff is a minor, appearance would 
have to be made by next friend in the usual manner. 

(2) The defendant or defendants must be identified. The name or 
names of such individuals must be given, and a corporation must be prop- 
erly identified; and there must be an allegation that such person (or per- 
sons) was the proprietor, operator, or owner of the dram shop, as the situa- 
tion dictates. The name and location of the dram shop should be stated for 
the purpose of clarity. If a judgment which will constitute a lien upon 
the realty is being sought, the legal description of the realty upon which 
the dram shop was then operated should be set forth. 

In this connection, it is common for many plaintiffs to sue “John Jones, 
doing business as The Flamingo Club.” This is not necessary; indeed, it is 
not the best form of pleading. It is better to sue “John Jones” and, within 


26 See cases cited note 4 supra; see also Van Huss v. Allen, 9 Ill. App. 2d 418, 
133 N.E.2d 727 (3d Dist. 1956); Chmielewski v. Marich, 350 Ill. App. 379, 113 N.E.2d 
69 (1st Dist. 1953); Corcoran v. Morrison Hotel Corp., 339 Ill. App. 203, 89 N.E.2d 
431 (1st Dist. 1949); Holmes v. Rolando, 320 Ill. App. 475, 51 N.E.2d 786 (4th Dist. 
1943); Regan v. Keating, 315 Ill. App. 130, 42 N.E.2d 122 (1st Dist. 1942) (abst. dec.); 
Martin v. Blackburn, 312 Ill. App. 549, 38 N.E.2d 939 (1st Dist. 1942); Pisa v. Holy, 
114 Ill. App. 6 (1st Dist. 1904). 

27 Itt. Rev. Srat. c. 110, § 4 (1957); id. c. 43, § 94. 
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the body of the pleading, to identify his relationship with “The Flamingo 
Club.” 

(3) If a situation of agency is presented, it should be described so that 
there is no gap between the pleading and the proof expected to be intro- 
duced in the case. 

(4) The next requirement is that of a sale or gift. Commonly, this will 
read as follows: 


“That upon the evening of December 16, 1957, the said John Jones did 
personally, or through his agents and servants acting in the course and 
scope of their employment, upon the said premises previously described 
and commonly known as The Flamingo Club, sell or give to Joe Doakes 
alcoholic liquors, which he then and there consumed and which ren- 
dered him intoxicated.” 


That is the simplest form of allegation. Suppose, however, the sale or 
gift was not directly to the person who became intoxicated. In such event, 
there is still some argument about whether a dram shop operator is liable 
unless he knew or had reason to believe that the liquor would be consumed 
by such person. So, where the proof will permit, an allegation such as the 
following will then suffice: 


“That the said defendant did, upon the evening of December 16, 1957, 
upon the premises heretofore described commonly known as the 
Flamingo Club, personally or through his agents and servants acting 
in the course and scope of their employment sell or give to Joe Doakes, 
or to others knowing or having reason to believe that the said alcoholic 
liquors would be consumed by the said Joe Doakes, alcoholic liquors 
which were then and there consumed by him and which rendered him 
intoxicated.” 


This may seem awkward, but it does contain the essentials designed 
to meet the particular situation, and it has been approved by a number of 
trial courts. 

(5) The next requirement is that the complaint describe the act giving 
rise to the injury. It may have resulted from an automobile collision, an 
assault, habitual intoxication, intoxication upon one or several occasions 
giving rise to conduct which caused a divorce between the parents of minor 
children, insanity, suicide, drowning, a fall, freezing, commission of a 
criminal act and incarceration in the penitentiary, commission of an act as 
the result of which the wage-earner flees the jurisdiction, squandering of 
money, or from any of many other causes. One cannot, of course, recover 
for injury caused by his own intoxication, nor can one recover in a situation 
of complicity, where one has procured the intoxication of another for whose 
act suit is brought. But, absent such situations, a loss is normally covered 
where the circumstances required by this statute are present. It is necessary 
only to describe the act and to show how it arose out of the intoxication in 
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order to create a cause of action. Alternative and concurrent bases of the 
loss may be stated.?8 

For example, let us suppose that a sale or gift of liquor is made to a 
wage-earner. It may be alleged in the complaint that he was made an 
habitual drinker, and the sale or gift caused loss to the members of his 
family. It may also be alleged, in the same count and, as a further or addi- 
tional basis of recovery for loss to means of support, that while he was 
intoxicated he squandered his money, thus denying it to the members of his 
family; or that he became ill as a result of intoxication, causing large ex- 
penditures of money for medical and hospital care; or that, while intoxi- 
cated and as a result thereof, he was arrested for drunkenness upon re- 
peated occasions, causing a loss of earnings and the payment of sums of 
money for fines. It may be further alleged, and in the same count, that 
while intoxicated and as a result thereof he committed acts, which could 
well include physical cruelty, which caused the disintegration of the house- 
hold and the separation of the parents, causing a loss to the children and, 
perhaps, to the wife of the intoxicated. All of these allegations are predicated 
upon injury to means of support and each is a proper individual basis for 
recovery. They may cover damages suffered during any related period 
so that the jury can make a single and consolidated award for such losses. 
This is subject, however, to one limitation. That is, if any particular item 
of recovery is based upon a single sale by one defendant, as distinguished 
from sales by other defendants, which produced a separate and divisible 
item of loss, that should be stated in a separate count because the other 
defendants would not be liable for that particular item of damage.” This 
would not, of course, be the case if the cumulative effect of a number of 
individual acts resulting from a common course of conduct was the dis- 
integration of a household. The clearest illustration of when such segrega- 
tion of pleading must be utilized would be an attempt to recover for in- 
jury to an individual by the intoxicated person, separate and apart from 
the injury to means of support produced by his general conduct during a 
particular period of time. 

This is one of the more difficult problems arising in pleading, but it 
can be resolved without too much difficulty if hypertechnical rules are 
laid aside and the purpose of the particular recovery is kept in mind in 
studying the pleadings relating thereto. 

(6) Causation is the next item which must appear in the pleadings. 
While this need not be elaborate in form, causation must somewhere ap- 


28 See, e.g., Cope v. Gepford, 326 Ill. App. 171, 61 N.E.2d 394 (1st Dist. 1945); 
Sparks v. Scharlaw, 171 Ill. App. 155 (3d Dist. 1912); Whiteside v. O’Connors, 162 
Ill. App. 108 (3d Dist. 1911); Tetzner v. Naughton, 12 Ill. App. 148 (2d Dist. 1882). 
And, of course, this necessarily must be so under Itt. Rev. Srat. c. 110, §§ 24(1), 43(1), 
44(1) (1957). 

29 Id. § 33(2). 




















SuMMER] PLEADING, EVIDENCE, AND PROCEDURE 227 


pear.2° Tt must be alleged by the pleadings that the losses alleged were 
caused by reason of the intoxication. 

This brings up the common question as to whether the injury claimed 
is caused “by” an intoxicated person or “in consequence of” his intoxication. 
This is a bastard rule which has evolved in the law without much justifica- 
tion, but is now widely recognized for the purpose of confusing amateurs 
in this field. It is now rather important because the reviewing courts hold 
that in a “by” cause of action, intoxication need only be one of the causes 
of the loss, however remote.*! In an “in consequence” case, the intoxica- 
tion must be a direct and proximate cause of the loss.5? 

In the event there is any confusion, a plaintiff desiring to be safe will 
prove more than is required and instruct accordingly. However, a general 
rule can be laid down which will take care of most situations. A “by” cause 
of action is one where activity by the intoxicated person is necessarily in- 
volved; an “in consequence” cause of action arises from a situation of pas- 
sivity (except for the imbibing of the alcoholic beverages), with the loss 
arising therefrom.** To illustrate, where a person becomes intoxicated and 
drives his automobile into another car, injuring persons therein, or while 
intoxicated commits suicide, causing loss to the members of his own family, 
there has been physical activity, and a “by” cause of action is involved.** 
If a person merely consumes alcoholic beverages and becomes an habitual 
drunkard, or becomes insane, the action is “in consequence of” intoxica- 
tion.35 

Irrespective of the form in which the cause of action is stated, the ele- 
ment of causation must appear. In the absence of that connecting link a 
pleading cannot stand, and a judgment based thereon must fall.36 

(7) Negativing defenses in the complaint is not required in a statutory 
form of action.’? In any event, as is pointed out elsewhere,** contributory 


30 Stecher v. People, 217 Ill. 348, 75 N.E. 501 (1905); Baker v. Summers, 201 IIl. 52, 
66 N.E. 302 (1903); Danhof v. Osborne, 11 Ill. 2d 77, 142 N.E.2d 20 (1957); Economy 
Auto Ins. Co. v. Brown, 334 Ill. App. 579, 79 N.E.2d 854 (2d Dist. 1948); Watson v. 
Kammeier, 203 Ill. App. 31 (4th Dist. 1916). 

81 King v. Haley, 86 Ill. 106 (1877); Cox v. Hrasky, 318 Ill. App. 287, 47 N.E.2d 
728 (4th Dist. 1943); Spousta v. Berger, 231 Ill. App. 454 (3d Dist. 1923). 

382 Danhof v. Osborne, supra note 30; Schwehr v. Badalamenti, 14 Ill. App. 2d 128, 
143 N.E.2d 558 (4th Dist. 1957), but holding that it need not be the sole cause. To the 
same effect is Dunnigan v. Ellis, 162 Ill. App. 185 (3d Dist. 1911). 

83 See discussion in APPLEMAN & MILLER, ILLINoIs DraAMsuHop Briers, 8, 9 & n. 60, 
287 (1950). 

84 Bejnarowicz v. Bakos, 332 Ill. App. 151, 74 N.E.2d 614 (1st Dist. 1947). 

85 Whiteside v. O’Connors, 162 Ill. App. 108 (3d Dist. 1911). 

36 See cases cited note 30 supra. 

87 Adkins v. Williams, 330 Ill. App. 427 (4th Dist. 1947) (abst. dec.); 30 Int. Law 
AND Practice 35 n.18 (1957). 

88 See Horsley and Gambill, Limitations and Special Defenses Under the Illinois 
Dram Shop Act, infra p. 249. 
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negligence is not recognized as a defense where an action is brought on 
behalf of beneficial plaintiffs for injury to their means of support.®® It has 
been hinted by dicta that contributory negligence is no defense in any 
suit under the Dram Shop Act,*° although judgment must be reserved as to 
what a reviewing court will do when that situation is squarely presented 
in a case where allowing recovery might shock its conscience. Although 
complicity in helping to procure intoxication of the individual is clearly a 
defense,*! it is not necessary to negative complicity in the complaint.‘? 
This is a defense to be pleaded affirmatively by the defendant. 

(8) The loss to the plaintiff or beneficial plaintiffs must be set forth, 
not in evidentiary detail, but in the form of an allegation that loss did re- 
sult. For example: 


“That by reason thereof the beneficial plaintiffs, who have been com- 
pletely dependent upon the earnings of Joe Doakes, were thereby 
wholly deprived of such earnings from that time to this and will be so 
deprived of the benefit of such earnings in the future, to their detri- 
ment.” 


(9) The prayer for relief must then be set forth. There is still some 
question whether the prayer for relief may be in a total amount based upon 
$20,000 for each person sustaining injury to means of support, or whether it 
must be in an “aggregate” amount of $20,000 for the benefit of all such 
persons. Most courts are inclining to the latter view.** The prayer for relief, 
in an injury to a means of support action, would read somewhat as follows: 


“WHEREFORE, the plaintiff, Joe Doakes, suing for the sole use and 
benefit of Mary Doakes, his wife, Elizabeth Doakes, a minor, his 
daughter, and John Doakes, a minor, his son, prays damages against 
John Jones in the sum of Twenty Thousand Dollars ($20,000) and 
costs.” 


Motions 


The forms of procedure applicable to other suits are available in actions 
under the Dram Shop Act. A motion to strike will lie, for example, where 


89 Dillon v. Nathan, 10 Ill. App. 2d 289, 135 N.E.2d 136 (2d Dist. 1956). 

40 Ness v. Bilbob Inn, Inc., 15 Ill. App. 2d 340, 146 N.E.2d 234 (1st Dist. 1957); 
DeLude v. Rimek, 351 Ill. App. 466, 115 N.E.2d 561 (1st Dist. 1953) (referring to 
“liability without fault”); Douglas v. Athens Market Corp., 320 Ill. App. 40, 49 N.E.2d 
834 (1st Dist. 1943); Lester v. Bugni, 316 Ill. App. 19, 44 N.E.2d 68 (3d Dist. 1942). 

41Ness v. Bilbob Inn, Inc., supra note 40; Adkins v. Williams, supra note 37; 
Pearson v. Renfro, 320 Ill. App. 202, 50 N.E.2d 598 (2d Dist. 1943); Douglas v. Athens 
Market Corp., supra note 40; Meier v. Pocius, 17 Ill. App. 2d 332, 150 N.E.2d 215 (1st 
Dist. 1958). 

42 Adkins v. Williams, supra note 37. 

428 Steller v. Miles, 17 Ill. App. 2d 435, 150 N.E.2d 630 (3d Dist. 1958); Moran 
v. Katsinas, 17 Ill. App. 2d 423, 150 N.E.2d 637 (3d Dist. 1958). 
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the suit is brought by an improper party, or where insufficient or improper 
allegations are contained in the complaint. As is true in all other forms of 
litigation, it is not the part of wisdom for a defense attorney to file motions 
which serve only to educate his adversary, or which enable a wholly 
insufficient pleading to be placed in proper form by amendment. There are, 
of course, times when motions must be made in order to preserve one’s 
record, to limit the nature of testimony admissible under the issues, or other- 
wise to crystallize the procedure. 

For some reason, there seems to be presently an epidemic of motions 
for summary judgment being filed upon the basis of so-called “admissions” 
in discovery depositions. It should be recognized that almost never will such 
a motion be allowed. In the first place, the pleadings themselves set forth 
conflicting issues which must be resolved by a jury. In discovery deposi- 
tions taken of a party, only a limited number of questions are asked and 
such litigant is not interrogated by his own counsel, at which time explana- 
tions of apparent admissions would be forthcoming. In addition, there may 
be many other witnesses whose testimony will present the factual issues. 
At any rate, if the counter-affidavits filed to such a motion set forth the 
nature of other testimony which will be introduced and it is shown that 
issues will be presented requiring jury determination, a motion for sum- 
mary judgment must be denied, and this has been recently so held under 
the Dram Shop Act.** 


Special Pleas and Defenses 


If a special defense exists, it may be necessary for the defendant to so 
plead it, particularly where it does not appear from the pleadings of the 
plaintiff. This is true where the action is barred by the statute of limitations, 
in which event such defense can be set up either by a motion under section 
48 of the Civil Practice Act or by answer. This is true also where the cause 
of action is barred by reason of prior judgment which has been satisfied, or 
by release, or by other defense precluding the maintenance of the action. 

Since the plaintiff is not required to negative matters of complicity, it 
is necessary for the defendant affirmatively to plead that the plaintiff was 
guilty of complicity in procuring intoxication of the one whose acts pro- 
duced the injury to the plaintiff or beneficial plaintiffs.44 And, since there 
is still some question of doubt as to whether or not contributory negligence 
may be available in certain instances, it may be well for the defendant, at 
least in a suit for direct personal injury or property damage, to plead that 
the plaintiff was not an innocent person, but contributed to his own loss, 
whether the term “negligence” is used or not. 


48 Ness v. Bilbob Inn, Inc., supra note 41. 
#4 See note 37 supra. 
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Answers 


It is the belief of the writer that answers should normally be complete 
enough to contain explicit denials of the matters set forth in the complaint 
and to set up any additional matters upon which the defendant seeks to 
rely. One cannot always defend successfully upon the weakness of the 
plaintiff’s case; there may be matters of affirmative defense which cannot 
conveniently be raised by motion and which will present factual issues. 

There is still some confusion in the decisions of reviewing courts in 
Illinois as to whether or not a defendant who pleads affirmative matters in 
his answer need take a rule upon the plaintiff to reply thereto. It is my 
opinion, at the present time, that no such rule is required; that if the 
plaintiff does not reply to such affirmative matters in the answer, and if the 
defendant proceeds upon the assumption that they are thereby admitted 
and introduces no evidence upon them, such affirmative matters must be 
taken as proved by tacit admission.*® 


Representation by Counsel Where Multiple Insurers Are Involved 


A problem may arise as to representation by counsel of a dram shop 
operator when the period of time covered by the allegations in the pleadings 
is one during which several dram shop insurance companies have suc- 
cessively provided coverage. For example, in an habitual intoxication case, 
one insurer may have been on the risk for the first three months of the 
period alleged; a second insurer may have been upon the next six-month 
period; and a third insurer upon the following period, including that period 
of time in which the suit is brought. If all three companies engage the same 
attorney, no difficulty arises. If they engage separate counsel, some problem 
is presented. However, as a practical matter, the attorneys usually are in 
accord as to their procedure and merely join as co-counsel in the pleadings 
which they determine are to be filed. If any question arises as to a difference 
in judgment, the decision must be made by mutual accord of the companies 
or by the trial court, as in any other case where dual insurance exists (and 
this situation occurs quite frequently today). The only litigation which has 
arisen in this situation is where one of six insurance companies upon the 
risk refused to join with the others in working out settlements, and in that 
case the five companies settled upon stipulations limiting the sources of 
collection of any judgment which should be rendered in the suit, so as to 
protect the assets of those companies and the assets of their insureds in- 
dividually, and this procedure was approved. Of course, in that particular 
situation, any contrary result would have violated public policy, as dis- 
couraging the settlement of controversies and encouraging litigation. 


45Taegeler v. Bartlett, 10 Ill. 2d 478, 140 N.E.2d 702 (1957). 
46 Krutsinger v. Illinois Cas. Co., 10 Ill. 2d 518, 141 N.E.2d 16 (1957), affirming 
10 Ill. App. 2d 344, 135 N.E.2d 180 (3d Dist. 1956). 














SUMMER] PLEADING, EVIDENCE, AND PROCEDURE 


PROCEDURE 


Process and Service 


The rules applicable to other proceedings apply to those under the 
Dram Shop Act. Suit is brought against all individuals who are licensees, 
individually or jointly, at the time of the sale or gift in question which 
produced the intoxication giving rise to the loss. If the owners are desired 
to be joined, they are sued also, whether individuals or corporations. In the 
event any such person should be a non-resident, service upon him could 
now be secured pursuant to section 17 of the Civil Practice Act. 

A misnomer as to a party defendant may be corrected, although the 
statute of limitations has run, under the circumstances set forth by the Civil 
Practice Act, sections 21 and 46(4). This is particularly true where the only 
question is whether the defendant was an individual or was incorporated 
at the time of the transaction in question, and service was actually made 
upon an authorized person.*7 However, accurate information normally can 
be secured through the licensing authority and through the recorder of 
deeds, so that questions of misnomer should not arise. 


Venue 


Normally, suit will be brought where one or more of the dram shops is 
located, subject to the provisions of the Civil Practice Act that the joinder 
of such a defendant must be in good faith, if the purpose is to place venue 
in a particular county by such joinder. Frequently, different taverns will 
be scattered over several counties, so that the plaintiff will have an election 
of the forum in which to bring his suit. This occurs particularly in auto- 
mobile collision cases, where the liquor is served in one county and the 
collision occurs in another. The collision, of course, is an integral part of 
the transaction, and suit may lie in the county where it occurred. It was 
held some years ago that where the sales of alcoholic liquors were made in 
Illinois and the injury occurred in Indiana, no action would lie under the 
Illinois Dram Shop Act because the tort or injury was a necessary part of 
the entire transaction giving rise to the remedy.*® Accordingly, it is ap- 
parent that the place of the accident is a vital part of the entire transaction. 

These rules are subject, of course, to the discretion of the court under 
the doctrine of forum non conveniens.*® If there are no substantial witnesses 
to the automobile accident itself, and all of the key witnesses reside in a 
remote county, it is quite likely that the court would transfer venue to the 


47 Lichter v. Scher, 11 Ill. App. 2d 441, 138 N.E.2d 66 (1st Dist. 1956). 

48 Eldridge v. Don Beachcomber, Inc., 342 Ill. App. 151, 95 N.E.2d 512 (1st Dist. 
1950). 

49 Nelson v. Miller, 11 Ill. 2d 378, 143 N.E.2d 673 (1957); Whitney v. Madden, 
400 Ill. 185, 79 N.E.2d 593 (1948). 
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latter county in order not to inconvenience the parties and witnesses. How- 
ever, absent a clear necessity, the courts normally will not interfere with 
the discretion of the plaintiff to select the forum in which he desires to 
bring his proceedings. 

Discovery 


Whether trying cases as the plaintiff’s attorney or for the dram shop, 
interrogatories are particularly helpful. In representing the plaintiff, one 
can require the defendants to describe exactly their interest in the premises 
or in the license at the time in question, eliminating the necessity of pro- 
ducing evidence thereon; secure a precise admission or denial as to sales of 
alcoholic liquors to the alleged intoxicated; require the names of the persons 
in the dram shop premises at the times in question so as to avoid surprise 
witnesses at the time of trial; and other information of value. In represent- 
ing the defendant, one can require the plaintiffs to list the movements of 
the alleged intoxicated at the periods of time in question; the names of per- 
sons having knowledge of such movements and of the acts giving rise to the 
loss; persons having knowledge of the occurrence in question; and com- 
plete and detailed information relative to earnings and damages. The filing 
of interrogatories may eliminate hours or even days of unnecessary investiga- 
tion, as well as avoiding the element of surprise at the time of trial. 

The interrogatories may be followed by discovery depositions of per- 
sons whose testimony may appear to be of particular materiality. However, 
in the usual situation, depositions should not be taken until the preliminary 
facts have been secured, either by investigation or through answers to inter- 
rogatories. If there is a serious question as to whether the intoxicated was 
upon the premises of a particular defendant, examination upon the deposi- 
tion may well require answers to detailed questions concerning the loca- 
tion of such premises and their exterior and interior appearance. It may well 
be that a drunken person, in attempting to recall his movements, has mis- 
taken one tavern for another. 

It is well for the plaintiff also to require the defendant to disclose the 
insurance policy limits applicable to the situation.5° Much dram shop litiga- 
tion could be avoided if this were done more commonly. Frequently, the 
dram shop operator’s insurance coverage for injury to means of support is 
very small, so that a demand in settlement far in excess of those limits is 
completely fruitless. If this information were obtained early, counsel, in- 
stead of dealing with each other in the dark, could attempt to negotiate a 
settlement within the policy limits. 

Also, if there is any question as to the extent of the physical injury, a 
plaintiff may be requested to submit to a medical examination so that the 
defendant will be fairly apprised of his condition.®4 

50 People ex rel. Terry v. Fisher, 12 Ill. 2d 231, 145 N.E.2d 588 (1957). 


51 People ex rel. Noren v. Dempsey, 10 Ill. 2d 288, 139 N.E.2d 780 (1957), now 
codified by Supreme Court Rule 17-1. 
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Jury 

Seldom is a jury panel wholly free from bias when called to consider a 
dram shop case. Many persons have a violent antipathy toward those who 
are engaged in the liquor traffic, and it is important to elicit the existence 
of such prejudice. Others have received considerable misinformation con- 
cerning the Dram Shop Act, and are violently prejudiced against it. There- 
fore, one may find in the average jury panel fifteen per cent or more of the 
veniremen who could be very dangerous to a defendant, and possibly 
twenty-five per cent who could be very dangerous to a plaintiff. The bal- 
ance can recall vaguely that they have heard about the statute but can 
and will lay aside any feelings for or against those engaged in that business. 

While it was early held that a prejudice against the liquor business was 
not a proper basis of a challenge for cause,®? most trial judges use their 
discretion to excuse such a person. If a juror admits that he is not sympa- 
thetic to a statute and is doubtful of his ability to lay aside such feeling in 
following instructions of the court, he must be excused, of course.® The 
attorneys, although required to refrain from arguing their case at that time, 
have a wide discretion in asking any questions designed to ascertain the 
experience of the jurors," their states of mind,®® their attitude toward the 
law based upon a proper explanation by the attorney, and even in requiring 
answers to hypothetical situations propounded by the attorney in order to 
ascertain the manner in which they will react to questions which may be 
presented in the case.5? Such right of interrogation on voir dire should be 
particularly liberal in actions under the dram shop statute, which are not 
within the purview of the average juror. 

However, questions which are couched in the form of argument are 
improper. The following are frequently heard and often permitted, but 
have no proper place in such examination: 


“You understand that the defendant here is licensed to sell alcoholic 
beverages by the federal government, the state, and the local author- 
ities?” (First, he is not licensed by federal authorities to sell, but 
second, the question is immaterial, as the suit is not based upon boot- 
legging but upon injuries arising out of the liquor traffic.) 


52 Robinson v. Randall, 82 Ill. 521 (1876); Albrecht v. Walker, 73 Ill. 69 (1874). 

53 People v. Murawski, 2 Ill. 2d 143, 117 N.E.2d 88 (1954); People v. Redola, 
300 Ill. 392, 133 N.E. 292 (1921); People v. Kestian, 335 Ill. 596, 167 N.E. 786 (1929); 
People v. Phares, 208 Ill. App. 28 (3d Dist. 1917) (abst. dec.). 

54 People v. Redola, supra note 53; Moore v. Edmonds, 384 Ill. 535, 52 N.E.2d 
216 (1943). 

55 People v. Murawski, supra note 53; People v. DeLordo, 350 Ill. 148, 182 N.E. 
726 (1932). 

56 People v. Kestian, supra note 53; People v. Phares, supra note 53. 

57 People v. Redola, supra note 53. 
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“You understand that the defendant doesn’t go out and pull people in 
off the street and compel them to buy liquor, don’t you?” (Again, this 
is purely argumentative, and does not serve to elicit information from 
the juror, which is the primary purpose of such interrogation.) 


With reference to the procedure before the jury, a challenge to the 
array will lie in a proper case.5® The usual bases of challenges for cause 
exist, as well as those showing a disqualification of a juror by reason of in- 
ability to pass upon the cause fairly. As to peremptory challenges, the rule 
is five for the first party, and one or more for each additional party, with 
the total predicated upon that side of the cause which possesses the larger 
number of parties litigant, with the total being determined in the sound 
discretion of the court.®® This may require a division of challenges among 
parties with overlapping or conflicting interests, but the application of this 
rule is no different or more difficult than in any other case where there are 
several plaintiffs or multiple defendants. And, once the preliminary examina- 
tion of the jury has been completed, it is improper thereafter for any 
counsel to call a juror by name, or otherwise refer to him by name,® a 
somewhat patent device occasionally used to curry favor with jurors. 


ProBLEMs OF Proor: EvIDENCE 


Essential Matters To Be Proved 


In order for a plaintiff to recover for an injury covered by the Dram 
Shop Act, there are certain fundamental matters which must be proved. 
Some of these are as follows: 


(1) Ownership, operation, license. Frequently, ownership of the 
premises and licensing of the particular operator is admitted under the 
answer. If it has not been admitted, interrogatories can be served upon the 
particular defendants, and the answers to those interrogatories may be read 
to the jury as conclusive upon that matter. If this has not been done, those 
particular defendants can be called under section 60 of the Civil Practice Act 
in making proof of those matters. 

If none of this has been done, then ownership can be proved by the 
official county records, by calling the recorder of deeds to testify, or in 
any other manner in which ownership is ordinarily proved. The fact of 
licensing (and non-revocation or non-issuance of a superseding license) can 
be established by the proper corporate authority. In fact, this is in some 
ways the most dramatic way of proving that particular factor. Although the 


5823 Int. Law AND Practice § 106, at 634-36 (1956). 

59 Trt. Rev. Strat. c. 110, § 66 (1957). 

60 Humkey v. Hueslmann Quarry, Inc., 343 Ill. App. 377, 99 N.E.2d 351 (4th 
Dist. 1951). 
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testimony is not upon a very important issue, it brings on the stand one 
‘more witness for the plaintiff, and usually one who is well-known and re- 
spected. 

(2) Agency. Employment of the bartender or waitress can be proved 
by requiring the production of the withholding tax and social security 
records of the defendant during the period of time in question, or by dis- 
covery deposition taken of the employer to elicit the fact of such employ- 
ment and agency. There is always some doubt where agency or employ- 
ment is attempted to be proved by the statement of the employee himself. 
Of course, testimony of any customers to the presence of such person upon 
the premises and his performance of duties of employment, such as the 
serving of liquor and the receipt of money, placing it in the cash register, 
etc., raises an inference of employment sufficient upon this issue, in the 
absence of contradiction by the defendant. 

(3) Sale or gift. It is necessary, of course, to prove that the intoxica- 
tion resulted from sales or gifts made by the particular defendant, or by 
his agents or servants.*! This is, of course, a reasonable rule, because one 
dram shop operator cannot be held liable for the acts of another. 

However, the rule has led to some rather peculiar results. It was early 
held, in some criminal cases brought against defendants for unlawfully sell- 
ing alcoholic liquor to minors, that the evidence had to show a direct sale or 
gift to the minor by the defendant.*? This is obviously necessary where a 
criminal prosecution is concerned. However, some courts, failing to recog- 
nize the difference between a criminal prosecution and the social purpose 
of the civil remedy, took over the language of the criminal cases and applied 
it to damage suits.®? 

It is clear, so far as the social policy of the Dram Shop Act is con- 
cerned, that the loss to society and to the family of the wage-earner is the 
same whether the sale or gift be made directly to the intoxicated or to 
another from whom the intoxicated subsequently receives the alcoholic 
beverages. Further, there is nothing in the statute to require that the de- 
fendant knowingly sell or give to the intoxicated. This is not a “fault” 


61 Stuehrk v. Bartlett, 15 Ill. App. 2d 569, 147 N.E.2d 200 (2d Dist. 1958) (abst. 
dec.); Gunderson v. First Nat’l Bank, 296 Ill. App. 111, 16 N.E.2d 306 (1st Dist. 
1938). 

® Birr v. People, 113 Ill. 645 (1885); Siegel v. People, 106 Ill. 89 (1883); Huber 
v. People, 87 Ill. App. 120 (2d Dist. 1899). 

63 Blackwell v. Fernandez, 324 Ill. App. 597, 59 N.E.2d 342 (1st Dist. 1945); 
Austin v. Bass, 206 Ill. App. 435 (4th Dist. 1917), 211 Ill. App. 1 (4th Dist. 1918) 
(abst. dec.). Cf., Johnson v. Gram, 72 Ill. App. 676 (2d Dist. 1897), [Hays v. Johnson] 
92 Ill. App. 80 (2d Dist. 1900); Bennett v. Auditorium Bldg. Corp., 299 Ill. App. 
139, 19 N.E.2d 626 (1st Dist. 1939), both of which hold direct sale to be unnecessary, 
and Bell v. Poindexter, 336 Ill. App. 541, 84 N.E.2d 646 (3d Dist. 1949), which 
straddles both positions. 
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statute; ® it is a social remedy, designed to alleviate the hardships resulting 
from the liquor traffic. It is not a matter of rendering judgment against a 
man for making a sale under circumstances where he should know that 
injury or loss will follow. The liability is automatic if the loss occurs, 
irrespective of the state of his knowledge or of his judgment in making such 
sale.6* Accordingly, it should be a matter of indifference whether he sells 
directly to the intoxicated or sells a case of bourbon to a customer having 
no idea as to what persons might be the ultimate consumers of such 
beverages. 

Nevertheless, misled by the early holdings, there has been some tend- 
ency for the courts at present to rule that liability follows only where the 
defendant sells directly to the intoxicated, or to another having reason to 
believe that the ultimate intoxicated would partake of such beverages.®” It is 
believed, however, that this rule will be overthrown if the matter is squarely 
presented to a reviewing court, with an adequate discussion of the con- 
trolling authorities. 

(4) Proof of alcoholic character. It is not necessary for a chemical 
analysis to be made of any beverage alleged to have been sold to an in- 
dividual. It is assumed, more or less, that the average person does not go 
into a tavern for the purpose of purchasing soft drinks. The intoxicated, or 
one in his company, may testify directly that such person consumed beer, 
whiskey, brandy, or gin, or the beverage consumed may be described by 
trade name, and no proof is required that such is alcoholic. Courts are 
assumed to know that which is known by all mankind.*8 And, in addition, 
the fact that one is rendered intoxicated through the consumption of cer- 
tain beverages is, in itself, proof of its alcoholic character.®® 

(5) Time of sales. If there is a dispute as to whether or not the sales 
made by a particular dram shop operator contributed to intoxication, this 
is clearly a question for the jury. If a man consumed alcoholic beverages 
one day, slept the entire night, consumed breakfast, and was apparently 
sober before consuming any other or further alcoholic beverages, a verdict 
against the operator selling to him the night before might fail to stand as 
being too remote.”° Similarly, a single sale many months previously in an 


6 T ichter v. Scher, 11 Ill. App. 2d 441, 138 N.E.2d. 66 (1st Dist. 1956); De Lude 
v. Rimek, 351 Ill. App. 466, 115 N.E.2d 561 (1st Dist. 1953) (referring to “liability 
without fault”). 

65 Maher v. Hendrickson, 188 F.2d 700 (7th Cir. 1951); Lichter v. Scher, supra 
note 64. 

66 See note 65 supra. 

87 Compare cases cited note 63 supra, which are mutually opposed upon this issue. 

68 Owens v. Green, 400 Ill. 380, 81 N.E.2d 149 (1948). 

® Osborn v. Leuffgen, 381 Ill. 295, 45 N.E.2d 622 (1942); Kennedy Bros. v. 
Sullivan, 136 Ill. 94, 26 N.E. 382 (1891); cf., Smith v. People, 141 Ill. 447, 31 N.E. 
425 (1892); Hansberg v. People, 120 Ill. 21, 8 N.E. 857 (1886). 


7 Brannan v. Adams, 76 Ill. 331 (1875); see also note 72 infra. 
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habitual intoxication case might be considered insufficient to contribute 
“materially to the result of habitual intoxication.” But normally, where there 
has been a lapse of some period of time between sales of alcoholic liquors, or 
the combination of many sales where habitual intoxication is concerned, a 
factual question is presented which none but the jury can determine.” 

(6) Intoxication. Many defense counsel still interrogate a jury on 
voir dire as to whether or not the jury will require the plaintiff to prove 
“intoxication” before recovery will be allowed. The plaintiff, of course, has 
the right to counter this by asking the jury if they will lay aside their com- 
mon conception of the term “intoxication” and be guided by the instruc- 
tions of the court upon this matter, explaining that a wholly different test 
is presented. 

This is pertinent, for the average layman conceives of intoxication as 

importing the inability of a man to walk straight, thickness of speech, in- 
coherence of thought, and redness of face. The statute does not require 
intoxication in that sense at all. All that it requires is that the consumpion 
of alcoholic beverages have affected the individual to the degree that injury 
resulted ’—and, in a “by” cause of action, it need be only in a remote 
degree. 
Thus, it is not necessary for any person to testify to an appearance of 
intoxication upon the part of the one who consumed the alcoholic bever- 
ages.74 It is sufficient if the jury believes, from the greater weight of the 
evidence, that the incident would not have occurred except for the effect 
of the consumption of such alcoholic beverages, even in the absence of 
direct testimony of intoxication. A man who has taken two quick shots of 
whiskey may show no evidence in his speech or walk of the effects of the 
alcohol, but twenty minutes later he may be involved in a collision while 
driving ninety miles an hour on the wrong side of the road. If his ordinary 
conduct displayed conservatism in driving, the jury could well conclude 
that the alcohol affected his judgment and conduct. The same could well 
be true in a situation where one spouse shoots another following prolonged 
drinking.”* The shock of the murder could so completely sober the indi- 
vidual involved that no witness could testify to an appearance of intoxica- 
tion; yet the jury could well conclude that his act was sufficiently ab- 
normal that the consumption of alcoholic beverages contributed to the 
occurrence. 


™ Tetzner v. Naughton, 12 Ill. App. 148 (2d Dist. 1882). 

7 Earp v. Lilly, 217 Ill. 582 75 N.E. 552 (1905); Matkins v. Fenorsky, 348 III. 
App. 125, 108 N.E.2d 373 (4th Dist. 1952); Corcoran v. Morrison Hotel Corp., 339 
Ill. App. 203, 89 N.E.2d 431 (1st Dist. 1949); Keller v. Lincoln, 67 IIL. App. 404 
(3d Dist. 1896). 

73 Osborn v. Leuffgen, supra note 69. 

4 Osborn v. Leuffgen, supra note 69; Zahn v. Muscarello, 336 III. App. 188, 
83 N.E.2d 504 (1st Dist. 1948). 

5 As in Skillman v. McDowell, 317 Ill. App. 85, 45 N.E.2d 574 (2d Dist. 1942). 
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It is clear, therefore, that proof of intoxication can be made by cir- 
cumstantial evidence, without direct opinion evidence.” If opinion evidence 
is presented, a layman is competent equally with a physician to testify to the 
intoxication of another, or, for that matter, to his own intoxication.77 This 
does not constitute a conclusion; it is an opinion, as to which all persons 
are presumed to be sufficiently expert to qualify.7® 

(7) Causal connection. It is not necessary for any witness to testify 
as to the element of causal relationship. Such would, in fact, invade the 
province of the jury. This is an ultimate question to be determined by the 
jury from the evidentiary facts introduced upon the issues. 

As pointed out previously, causal relationship must appear or a verdict 
cannot stand.”° There is a difference in the degree of causal relationship re- 
quired, depending upon whether the fact situation is an active or passive 
one—or, in other words, a “by” or an “in consequence” case.®° Enough 
must appear in the record to show that this issue was properly submitted 
to the jury and that its finding is not manifestly against the weight of the 
evidence. 

(8) Damages. In a direct injury or property damage case, the test is 
identical with that involved in common-law actions. In other words, if one 
is physically injured, one may recover for past loss of earnings, anticipated 
future loss of earnings, medical and hospital expenses, pain and suffering, 
disfigurement, and disability. In an action for injury to means of support, 
the rules are not quite as simple. Perhaps we can illustrate the propriety of 
evidence by example. 

Let us assume that a wage-earner is injured. Any aspect of the loss 
which requires the expenditure of family savings which otherwise were 
available for such support is admissible. The spending of such money, or 
the incurring of bills for hospital and medical expenses would, accordingly, 
demonstrate such a loss.8! The cessation of earnings from employment, 
either up to the time of trial, or in the future, would be admissible in evi- 
dence.®? The loss of a family home by reason of inability to meet mortgage 
payments 8 would be a proper item of damage if related directly to the 


7 See note 74 supra. There are many cases upon the subject. 

™ Vandeveer v. Preston, 13 Ill. App. 2d 29, 140 N.E.2d 521 (3d Dist. 1957); 
Cox v. Hrasky, 318 Ill. App. 287, 47 N.E.2d 728 (4th Dist. 1943). 

78 See note 77 supra. 

7 See note 30 supra. 

80 See notes 31 and 32 supra. 

81 Haw v. 1933 Grill, Inc., 297 Ill. App. 37, 17 N.E.2d 70 (1st Dist. 1938); 
Rude v. Fakes, 143 Ill. App. 456 (4th Dist. 1908); Coleman v. People, 78 Ill. App. 
210 (3d Dist. 1898); also for money spent to cure liquor habit, Maloney v. Dailey, 
67 Ill. App. 427 (3d Dist. 1896). 

82 Johnson v. Bush, 154 Ill. App. 494 (2d Dist. 1910); Brandt v. McEntee, 53 
Ill. App. 467 (2d Dist. 1893). 

88 Horn v. Smith, 77 Ill. 381 (1875) (fact of mortgage); compare Karau v. 
Pease, 45 Ill. App. 382 (2d Dist. 1892). 
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occurrence in question. However, pain and suffering of the wage-earner, 
-humiliation of the members of his family, or shame over loss of their station 
in life would not be proper items of damage. 

_ It is common for defendants in such cases to cross-examine in a manner 
calculated to minimize the damage, by showing that the plaintiffs are still 
living in the same house, that they still have enough clothing to wear, that 
they still have enough food to eat, and the like. Such cross-examination is 
of doubtful propriety. This is particularly true where funds for current 
maintenance are being received from public sources. It is not proper for 
the defense to show that the plaintiffs have received financial benefit either 
through life insurance,® social security payments,®* welfare payments,*’ or 
other public sources. Nor would it be proper to show that a child has been 
adopted since the occurrence and is in a better financial position than ever 
before.88 The question is whether or not the plaintiff or plaintiffs have 
suffered an injury in the means of support which they were entitled to 
expect.®? 

Of course, the social purpose of the statute must be kept in mind. If 
a woman marries a man who is then an alcoholic, having no income, she 
cannot later sue for injury resulting from continued sales of alcoholic liquors 
to him, because she has suffered no injury.® It would be different if she 
married a temperate man, who became an alcoholic or was maintained as 
an alcoholic by sales of liquors at the hands of the defendants.®! Nor is the 
act designed to compensate persons of great wealth.®? The fact that the 
financial resources of an intoxicated may be reduced does not ground a cause 
of action for members of his family where the resources remaining are 
ample and adequate to maintain them in a manner consistent with their 
former style of living.® 

The act is to be reasonably construed, having the social aspect in mind, 
and should be distorted in neither direction. 


84 Adams v. Jurich, 160 Ill. App. 522 (2d Dist. 1911). 

8 Deel v. Heiligenstein, 244 Ill. 239, 91 N.E. 429 (1910); Whiteside v. O’Connors, 
162 Ill. App. 108 (3d Dist. 1911). 

86 Hudson v. Leverenz, 9 Ill. App. 2d 96, 132 N.E.2d 427 (3d Dist. 1956), rev’d on 
other grounds, 10 Ill. 2d 87, 139 N.E.2d 255 (1956). 

87 No outside source of income is material, if the beneficial plaintiff is deprived of 
the funds normally available from the injured person or intoxicant. Deel v. Heiligen- 
stein, supra note 85; Whiteside v. O’Connors, supra note 85. 

88 McConnell v. Bogaert, 208 Ill. App. 582 (2d Dist. 1917). 

89 See note 87 supra. 

90 Fentz v. Meadows, 72 Ill. 540 (1874). 

®1 Leverenz v. Stevens, 124 Ill. App. 401 (3d Dist. 1906); Lane v. Tippy, 52 Ill. 
App. 532 (4th Dist. 1893). 

92 Confrey v. Stark, 73 Ill. 187 (1874). 

98 McMahon v. Sankey, 133 Ill. 636, 24 N.E. 1027 (1890); Confrey v. Stark, supra 
note 92. 
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(9) Habitual intoxication. The rules seen above demonstrate, to a large 
measure, the general law applying also in a situation of habitual intoxication. 
However, attorneys for some reason seem to become confused in dealing 
with this aspect of dram shop litigation. 

It is not necessary, in an action for injury to means of support, to 
prove habitual intoxication.** Damages may follow the making of a single 
sale, the making of irregular periodic sales, or the making of consistent and 
recurring sales, as we have seen earlier. Persistent alcoholism over a period 
of two weeks may cause the disintegration of the family household, causing 
large and permanent financial loss to the members of the family. It is not 
necessary that it have persisted over a long period of time. 

On the other hand, recovery may be had even though a man became an 
habitual drunkard more than one year prior to the commencement of the 
suit in question.®5 Every spouse or child of such a person is entitled to the 
right to attempt his reformation, and the continued making of sales to such 
a person renders a dram shop operator liable.® In such event, the plaintiffs 
are entitled to assume that reformation was possible and to determine the 
damages based upon what his contribution to the beneficial plaintiffs would 
have been had reformation been attempted and been successful, as against 
the contributions to the beneficial plaintiffs where reform was not possible 
because of the acts of the defendants. It is then for the jury to determine 
whether or not reformation was probable had the defendants desisted from 
making such sales, as well as determining whether or not the condition 
existing at the time of trial would continue into the future so as to cause 
permanent loss. It is proper to offer evidence to show the usual standard 
of earnings in the line of employment which the intoxicated normally fol- 
lowed and for which he was properly qualified. 


Particular Evidentiary Problems 


In general, the evidentiary problems which arise in suits under the 
Dram Shop Act are similar to those arising in common-law actions, The 
scope of some of the problems has been indicated above, as well as the 
propriety of the types of evidence offered in various situations. There are, 
however, some particular situations of which evidence is commonly offered 
which deserve further comment. 


(1) Sales by others. Counsel for plaintiff may either deliberately or by 
reason of ignorance as to all taverns involved fail to join each and all dram 
shop operators or owners potentially liable under given circumstances. As 


%4 Many of the situations are illustrated, with appropriate citations, in APPLEMAN 
AND Miter, ILtinois DraMsuop Briers 11, 12 (1950). 

%5 Moore v. Wingerter, 196 Ill. App. 187 (2d Dist. 1915); Leverenz v. Stevens, 
supra note 91; Lane v. Tippy, supra note 91; Lloyd v. Kelly, 48 Ill. App. 554 (3d Dist. 
1892). 

96 Leverenz v. Stevens, supra note 91; Lloyd v. Kelly, supra note 95. 
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a matter of law this is immaterial, because each operator or each owner is 
‘liable for the entire consequences resulting from the combined sales of all.® 
There is thus no duty to join other potential defendants.®® 

It would therefore seem improper to permit the defendant to examine 
as to other premises upon which sales or gifts of alcoholic liquors were 
made to the intoxicated. Such questions would, of course, be asked for their 
effect upon the jury, either to suggest to the jury that it is unfair that a 
single defendant be asked to bear the entire burden, or to imply that the 
plaintiff must have received a consideration of value not to sue the other 
dram shops involved. For either purpose, such proof is improper. In pur- 
suit of the first objective, counsel would be attempting to thwart the statute 
itself, which makes each dram shop operator involved liable for the entire 
consequences. In the second instance, if a consideration of value has been 
paid by any other operator, the defendant would be entitled to credit for 
such payment following the entry of judgment.®® He should not obtain a 
double benefit, first by the jury being allowed to take it into consideration, 
and then by deduction of such amount from the judgment so secured. 

There is, however, still some question on this score. It is the author’s 
opinion that it is proper for either the plaintiff or the defendant to show 
contribution by one or more other dram shop operators and to permit the 
jury to take this into consideration in determining the amount of damages.! 
However, if this is done, it is of course not proper for the trial court to 
deduct the amount of such credit from the judgment ultimately rendered. 
There will necessarily be certain situations where reference to such settle- 
ment would be prejudicial to one party or the other, either by making a 
situation of apparent liability present itself, to the prejudice of the remain- 
ing defendant or defendants, or, conversely, if the plaintiff accepted a very 
small payment from one operator because of a limited insurance policy, 
allowing the jury to conclude that such is the true measure of liability of 
defendants whose resources are more adequate. 

(2) Covenants and releases. The rules set forth above as to the manner 
of procedure or proof as to covenants would apply under this paragraph. 
However, there is one further problem which should be presented. 

Let us assume that the total damages sustained by a family unit are 
tremendous in size, and that such injury to means of support has resulted 


§7 Earp v. Lilly, 217 Ill. 582, 75 N.E. 552 (1905); Wanack v. Michels, 215 Ill. 87, 
74 N.E. 84 (1905); Odom v. Norwodowski, 211 Ill. App. 135 (4th Dist. 1918) (abst. 
dec.). 

%8 Ander v. George, 304 Ill. App. 635, 27 N.E.2d 876 (2d Dist. 1940); Eggers v. 
Hardwick, 155 Ill. App. 254 (4th Dist. 1910). 

% Jackson v. Hursey, 1 Ill. App. 2d 598, 118 N.E.2d 348 (3d Dist. 1954); De Lude 
v. Rimek, 351 Ill. App. 466, 115 N.E.2d 561 (1st Dist. 1953). 

100 Smith v. Medendorp, 343 Ill. App. 512, 99 N.E.2d 571 (3d Dist. 1951) (by 
plaintiff); Aldridge v. Morris, 337 Ill. App. 369, 86 N.E.2d 143 (2d Dist. 1949) (by de- 
fendant). 
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from the action of an intoxicated driver. The insurance company of the 
intoxicated person is willing to pay $20,000 in settlement. However, coun- 
sel for the plaintiffs is unwilling to accept any settlement which might 
militate against recovery under the Dram Shop Act. 

In such event, counsel might be required to withhold a determination 
as to whether or not to settle until the dram shop suit has been filed, tried, 
and a judgment has become final. But it seems that there is one other pro- 
cedure which may be open to him. In his complaint he may set up that his 
total damages are in the amount of $50,000, for example, upon which he has 
received the sum of $20,000 from the driver of the automobile, leaving net 
damages of $30,000, of which he seeks to recover $15,000 under the Dram 
Shop Act. He may offer to have the jury determine his total damages and 
to credit against the verdict the sum previously received. Such theory has 
been advanced by Trial Briefs,!°! and would seem to be supportable upon 
the decision of at least one appellate court.1° 

The preceding, of course, assumes a situation where the damages are 
fundamentally for the benefit of the same persons and for the same general 
types of loss. This would be true in a fatal case, for example, where the 
class of beneficiaries is substantially the same and where the administrator 
is the nominal party plaintiff in each situation. In such event, counsel may 
be faced with a problem having a double aspect in that each such statute 
has a maximum limitation. The question is first as to whether the damages 
are limited to the greater of the two statutes or to the combined total of 
each.1°% No answer has yet been forthcoming to this problem, but there 
seems to be no reason why the combined total permissible under the Wrong- 
ful Death Act and the Dram Shop Act should not be recoverable where 
such damages are secured from two different classes of defendants, assum- 
ing that the total actual damages are in excess of that combined permissible 
total. The procedural problem presents some difficulty, and it is felt that 
the procedure referred to by Mr. Justice Wheat might assist in arriving at 
such conclusion.1 

As pointed out elsewhere in this symposium, where a release has been 
given, rather than a covenant not to sue, it constitutes a bar to any further 
proceeding, whether the release was given for a statutory cause of action 
or a common-law cause of action.1% 


101 J]]. State Bar Ass’n, Trial Briefs, Dec. 1955, p. 2. 

102 Smith v. Medendorp, supra note 100. 

103 This is pointed out in the Trial Briefs discussion. If the purpose of the law is 
to administer justice, then it should cut through technicalities. The only purpose of a 
limitation in amount is to avoid unduly penalizing a certain defendant or group of de- 
fendants, not to attempt to appraise the total loss. No undue penalty is inflicted where 
neither recovery will exceed such statutory limit. 

104 Smith v. Medendorp, supra note 100. 

105 Manthei v. Heimerdinger, 332 Ill. App. 335, 75 N.E.2d 132 (2d Dist. 1947); 
McClure v. Lence, 345 Ill. App. 158, 102 N.E.2d 546 (4th Dist. 1951), reaffirmed, 349 
Ill. App. 341, 110 N.E.2d 695 (4th Dist. 1953). See Horsley and Gambill, Limitations 
and Special Defenses Under the Illinois Dram Shop Act, infra p. 249. 
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(3) Admissions. The usual rules as to declarations against interest, or 
admissions, apply here as in other actions. These would apply as to any 
issue arising in the case, whether introduced by plaintiff or defendant, pro- 
vided the admission was made by a person authorized under the law to 
bind that side of the case and was relevant in scope. Such admissions most 
commonly will arise as a result of written interrogatories or discovery 
depositions, but may appear by way of pleadings, written statements, or 
oral statements. 

In one situation, it was held that an admission by the defendant-owner 
of a dram shop was binding upon him, even though his statement was 
predicated upon hearsay information.1°% The court apparently felt that he 
could have informed himself more adequately, had he desired to do so, 
before making such admission as a statement of fact. 

(4) Minority. Frequently, a plaintiff will attempt to prove that the 
sale was made to a person who was a minor, or to a customer who the 
defendant knew or should have known was not of adult years. While the 
problem has not been clearly settled, such proof would seem to be inad- 
missible and prejudicial. A different situation would arise if the action 
were brought for a violation of section 131 of the Dram Shop Act, prohibit- 
ing sales to minors.1°? However, where the action is lodged under the 
ordinary civil damage provision, section 135, then the provisions of section 
131 become immaterial. Section 135 was not designed to punish a dram shop 
operator, nor for the purpose of permitting punitive or exemplary damages 
to be assessed. It is solely for the purpose of granting a remedy for the 
actual loss which has resulted, as a matter of public or social policy. 

Under those circumstances, an offer of evidence to this effect, or 
pleadings relating to it, should be excluded. 

(5) Notice not to sell. Evidence relating to the fact that the wife of a 
plaintiff has given the defendant or his bartender notice not to sell to her 
husband would seem to fall in the same category as proof with respect to 
minority. The knowledge of a defendant as to whether the customer was 
or was not an habitual drunkard would, again, seem to relate to a matter 
of fault, which is not involved in an action under section 135; similarly, the 
disregard of a request by a wife not to sell to her husband would suggest 
fault. The question to be resolved is not of whether the defendant should 
or should not have sold to the customer, but whether or not he did sell to 
the customer and what the consequences were which followed. It would 
be equally improper for the defendant to assert that he did not realize that 
such customer was an habitual drunkard, or a minor, as the case might be. 
Both are irrelevant to the issues formed. 

A different situation would be presented if the action were brought 


106 Casey v. Burns, 7 Ill. App. 2d 316, 129 N.E.2d 440 (2d Dist. 1955). 
107 Try, Rev. Stat. c. 43, § 131 (1957). 
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directly under section 131, but no suits have as yet been filed under this 
section. It is interesting to note, however, that if such suits were successfully 
brought, the judgment for the plaintiff would not be covered by the custo- 
mary dram shop insurance policy, since these policies are ordinarily written 
only upon operations covered by section 135. 

(6) Wife drinking with husband. Introduction of evidence showing 
that the wife had been drinking with her husband on the occasion of the 
sale complained of has been permitted in Illinois omly in mitigation of dam- 
ages under the old statute where punitive damages were otherwise re- 
coverable.1°8 The fact that a wife did drink with her husband has ordinarily 
been considered not to be a defense to the merits; and, since punitive dam- 
ages cannot now be sought under section 135, it would seem that defensive 
evidence of this nature would now be irrelevant. 

There is, however, no unanimity of thought on this. It has been felt 
by some attorneys that testimony of this nature may be considered by the 
jury as tending to show complicity. The old jug of whiskey case,1°® when 
coupled with James v. Wicker © and the recent Ness v. Bilbob Inn, Inc. 
cases,!1! gives considerable comfort to defense counsel seeking to offer such 
evidence for whatever effect, if any, it may have upon the jury. If a wife 
should actually purchase liquor for her husband, it is quite clear that com- 
plicity would exist which would preclude recovery. 

(7) Wife or children having to work. One of the circumstances which 
would tend to show an injury to means of support of a wife or children 
would be the situation with reference to the derivation of income subse- 
quent to that time. As previously pointed out, this cannot be carried to the 
point (at least by the defense) of showing that money had been or was 
being received from charity, public funds, or insurance, but the beneficial 
plaintiffs may show that they were forced to recoup such losses from their 
own efforts. Thus, it has been held proper to show that the wife or children 
had not been compelled to work previously, but that subsequent to the 
occurrence in question they were compelled to secure employment, to show 
the nature of the work performed by them, and to show the earnings thus 
received.!!2 Such evidence is considered factual and not prejudicial. 

(8) Abuse of family members. While it is not proper in an action for 
loss to means of support to show physical injury sustained by the members 
of the family solely in order to prejudice a jury,'"* it is proper to introduce 


108 J everenz v. Stevens, 124 Ill. App. 401 (3d Dist. 1906); Lloyd v. Kelly, 48 Ill. 
App. 554 (3d Dist. 1892). 

109 Reget v. Bell, 77 Ill. 593 (1875). 

110 309 Ill. App. 397, 33 N.E.2d 169 (1st Dist. 1941). 

111 15 Tl]. App. 2d 340, 146 N.E.2d 234 (1st Dist. 1957). 

112 Moore v. Wingerter, 196 Ill. App. 187 (2d Dist. 1915) (abst. dec.); Hanewacker 
v. Ferman, 47 Ill. App. 17 (2d Dist. 1893), rev’d for error in instructions, 152 Ill. 321, 
38 N.E. 924 (1894). 

118 Hackett v. Smelsley, 77 Ill. 109 (1875) (inadmissible in this case because no 
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such evidence where relevant to one or more issues in the case. Thus, it is 
proper, where the evidence shows that a man was amiable and even- 
‘tempered when sober, to show loudness and abusive characteristics, upon 
specific occasions, as evidences of intoxication.1!4 Furthermore, if one of 
the bases of recovery is the disintegration of the household, it is competent 
to show that he physically beat or abused members of the family while 
he was intoxicated.145 A wife is not compelled to act as a punching bag for 
her husband, nor to permit the unrestricted abuse of the children. Such 
acts, if committed as a result of his intoxication, are perfectly relevant for 
the jury to consider in determining whether or not such intoxication con- 
tributed to the injury to means of support for which the suit is brought. 
Testimony growing out of an habitual intoxication case is not limited merely 
to a recital of successive attacks of delirium tremens; it may include each 
and all of the occasions of intoxication and acts growing out of them which 
cumulatively cause the total loss.11® 

This is distinguishable from a situation where, in a moment of drunken 
anger, the intoxicated breaks his wife’s arm or leg, for which she seeks a 
direct recovery. That is then a direct-injury claim; the abuse which con- 
tributes to the disintegration of the family household and a resulting 
separation or divorce is still a claim for injury to means of support.47 It 
is admissible if it is part of a general course of conduct which constitutes 
an integral part of the total picture producing the loss. 


INSTRUCTIONS AND VERDICT 


Instructions and Special Interrogatories 


The problem of instructing a jury in an action under the Dram Shop 


breakup of family over drinking or abuse; husband drowned); McLees v. Niles, 93 
Ill. App. 442 (2d Dist. 1900) (accepted the doctrine of Hackett v. Smelsley and 
erroneously applied it to a separation case without recognizing the difference in issues) ; 
Adams v. Jurich, 160 Ill. App. 522 (2d Dist. 1911) (in this case again there was no 
breakup of family over drinking or abuse, so not relevant). 

114 Gustafson v. Peterson, 203 Ill. App. 242 (1st Dist. 1917); Waxmuth v. Mc- 
Donald, 96 Ill. App. 242 (2d Dist. 1901). 

115 The only case apparently to the contrary seems to be McLees v. Niles, supra 
note 113, which misapplied the Hackett v. Smelsley doctrine. Apparently the Second 
District court later recognized its error, as the following year, without referring to the 
McLees case, it held directly to the contrary in Waxmuth v. McDonald, supra note 114, 
thereby in effect overruling McLees v. Niles. The leading case is Gustafson v. Peterson, 
supra note 114, where the court, in its full opinion, Gen’l No. 21,431, analyzes all 
these decisions and points out the proper rule. Also, upon the question of abusive 
conduct, see Mahoney v. Goldblatt, 163 Ill. App. 563 (3d Dist. 1911); Loftus v. 
Hamilton, 105 Ill. App. 72 (3d Dist. 1902). 

116 Thus, in many cases, habitual intoxication is combined with claims for the 
squandering of money, expenditure for medical care or Keeley cure, insanity resulting 
therefrom, loss of one’s business, etc., which are explanatory of the losses resulting 
from such conduct. 

117 See cases cited note 115 supra. 
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Act is more difficult than in a common-law action, where the jurors are 
more or less familiar with the problems presented. This is a statutory action, 
as to which they have no prior experience or background. It is necessary 
for the court to interpret the law and to give the jurors the benefit of the 
court’s interpretation without casting upon the jury the problem of de- 
termining what the statute means or how to apply it.1!8 

In view of the fact that the statutory terminology will be novel or 
strange to the jurors, it is necessary for such terminology to be construed 
in proper form. Such terms as “intoxication,” “means of support,” and 
“injury to means of support” should be defined in simple and explicit 
language.1!® I have worked out such instructions, for use in represent- 
ing both plaintiffs and defendants, which are rather generally accepted 
among the trial courts, but no judgment which I have secured using these 
instructions has yet been appealed so as to subject them to test by a review- 
ing court. 

There are, however, a number of vices which are seen frequently in 
the trial of such cases. One is the giving of an instruction which sets out 
verbatim the entire language of section 135.1°° This is, of course, improper, 
since at least half of that section of the statute will be inapplicable to the 
controversy presented and could serve only to mislead and to confuse the 
jury. It is far better to tender only the portions of the statute which are 
applicable or to give a separate statutory instruction which does not use the 
statutory language at all, but only the construction or application of the 
statute. Another common failing is the giving of a number of mandatory 
instructions upon different aspects of the statute.!*1 The dram shop action 
is one in which it is difficult to prepare instructions which embody all 
elements of the case, which must necessarily appear where the instruction is 
mandatory in form. It is far better to give separate instructions upon 
different facets of the statute without attempting to embrace everything 
within a single instruction and to make it non-mandatory in form, since 
in that event the instructions are considered as one connected series, and 
no one instruction need embrace all elements of the case. It that is done, 
such instructions, if correct as to the law and applicable to the issues, are 
unobjectionable. 


118 Jackson v. Hursey, 1 Ill. App. 2d 598, 118 N.E.2d 348 (3d Dist. 1954). 

119 Technical legal or statutory terms must be defined or there is error. Alexander 
v. Sullivan, 334 Ill. App. 42, 78 N.E.2d 333 (3d Dist. 1948); Sexton v. Barrie, 102 Ill. 
App. 586 (1st Dist. 1902). The above terms are clearly defined in leading cases, and 
instructions which correctly so define these terms are not subject to criticism. 

120 Meyer v. Williams, 15 Ill. App. 2d 513, 146 N.E.2d 712 (2d Dist. 1957); Jackson 
v. Hursey, supra note 118. 

121 A mandatory instruction must be complete and it must be rigidly accurate or 
it will require a reversal. Even if accurate, the giving of several such instructions may 
require a reversal, Randal v. Deka, 10 Ill. App. 2d 10, 134 N.E.2d 36 (1st Dist. 1956); 
Moore v. Daydif, 7 Ill. App. 2d 534, 130 N.E.2d 119 (2d Dist. 1955); Ritgers v. City of 
Gillespie, 350 Ill. App. 485, 113 N.E.2d 215 (3d Dist. 1953). 
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Another common fault of instructions is to make them argumentative 
in form. This should be distinguished from instru>ting as to the theory of 
a case. Each side has a right to have the jury instructed upon the theory of 
that side of the case, provided such theory is tenable.1*? This is, however, 
a different thing from selecting evidence, or assuming facts, or couching 
an argumentative statement through the lips of a court in attempting to 
convince the jury of the rightness of one side of the case. 

Two expressions may save many reversals. The first is: “if any,” which 
should follow any selection of factual circumstance included in an instruc- 
tion where some dispute could exist regarding the matter. The second is: 
“provided you first find from the greater weight of the evidence and under 
the instructions of the court that,’ which frequently follows a recital of 
facts and requires the jury first to find such facts as have been proved. 

If an instruction does correctly reflect the law and is founded upon 
the evidence in the case, the reviewing courts will not give it a hyper- 
technical construction which would result in reversal and further burden the 
processes of justice.!?3 

Special interrogatories have not been used extensively in dram shop 
litigation. It can be readily seen how they could serve to confuse rather 
than to clarify, particularly if submitted upon such an issue as “intoxication.” 
The answer to such an interrogatory could well depend upon whether the 
jurors apply their own concept of intoxication or the definition which the 
court gives them to apply under the Dram Shop Act. 


Verdict 


Where there are multiple defendants and a single plaintiff, a single 
joint and several judgment should be rendered against those defendants 
found liable by the jury.1?4 It would not be proper for the court to direct 
the jury, or for the jury itself, to apportion such a verdict as between the 
various defendants.125 If there are separate and individual plaintiffs, having 
independent causes of action, separate verdicts should be returned for each 
of them predicated upon the counts of the complaint in which such causes 
of action are brought. 

Where an action is brought by a nominal plaintiff for the use and 
benefit of several beneficial plaintiffs, the jury should return a total verdict 
for the total damages to means of support as determined by them.?%* It 


122 Town of Little Mackinaw v. Chism, 344 Ill. App. 582, 101 N.E.2d 866 (3d Dist. 
1951); Vail, Mills & Armstrong v. City of Paris, 344 Ill. App. 590, 101 N.E.2d 861 (3d 
Dist. 1951). 

123 People v. Banks, 7 Ill. 2d 119, 129 N.E.2d 759 (1955); Robinson v. Workman, 
15 Ill. App. 2d 25, 145 N.E.2d 265 (3d Dist. 1957); Hulke v. International Mfg. Co., 
14 Ill. App. 2d 5, 142 N.E.2d 717 (2d Dist. 1957). 

124 Schwehr v. Badalamenti, 14 Ill. App. 2d 128, 143 N.E.2d 558 (4th Dist. 1957). 
125 [bid. 
126 Int, Rev. Stat. c. 43, § 135 (1957). 
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is proper for the jury, within the verdict, to indicate the apportionment 
thereof as between the beneficial plaintiffs.127 If this is not done by the 
jury, such a finding or apportionment can be made by the court subsequent 
to the return of the composite verdict.!28 The defendant or defendants 
have no right to object to the jury verdict by reason of the fact that it does 
not indicate the allocation to be made, as this is solely a matter of contro- 
versy between the beneficial plaintiffs in which the defendants have no real 
interest.!?9 


Judgment 

The judgment entered at a dram shop case should be in the same form 
as in an action at common law. It is not rendered against “John Jones, doing 
business as Paradise Tavern.” It is rendered simply against “John Jones.” 

The proceedings with reference to the collection of a judgment or 
enforcement of a lien are discussed elsewhere in this symposium.1° 

It will be seen from the foregoing that the procedure under the Illinois 
Dram Shop Act is quite different from common-law litigation. It is not a 
type of proceeding into which an attorney should plunge blindly or blithely 
without carefully checking the substantive law pertaining thereto, the nature 
of pleadings to be filed, the procedure in evidence to be offered thereunder, 
and the particular problems relating to instructions. Even as workmen’s 
compensation, federal employers’ liability, and other phases of litigation 
have developed into specialties requiring detailed experience for competent 
handling, so too has litigation under the Dram Shop Act. Because this is 
not always recognized, controversies have not always been presented prop- 
erly to reviewing courts, causing some confusion in rulings thereon. It is 
hoped that in some of the mooted areas of pleading, evidence, and pro- 
cedure as indicated above, future rulings will lay out clean-cut lines of 
demarcation, consistent with the spirit and purpose of the act. 


127 Helmuth v. Bell, 150 Ill. 263, 37 N.E. 230 (1894), affirming 49 Ill. App. 626 
(2d Dist. 1893). 

128 Trp, Rev. Stat. c. 43, § 135 (1957): “.... and shall be distributed to such per- 
sons in the proportions determined by the judgment or verdict rendered in said action.” 
(Emphasis added.) 

129 Peters v. Kamiczaitis, 161 Ill. App. 575 (3d Dist. 1911). 

180 See Bliss, Enforcement of Judgments, infra p. 273. 


LIMITATIONS AND SPECIAL DEFENSES 
UNDER THE ILLINOIS DRAM SHOP ACT 


BY J. E. HORSLEY AND JOHN E. GAMBILL * 


CONSTRUCTION OF THE AcT 


BY ITS NATURE, an action founded solely upon statutory authority is 
usually subject to more special defenses than a common-law action. This 
is true of the Dram Shop Act. 

In order to explore the consequences of this established classification 
of the dram shop suit, the manner in which the act must be construed is 
often controlling. In any event, adequate definition of the standard of con- 
struction to be applied to the act is an essential prerequisite to determine the 
availability and effect of special defenses. Are the provisions of the statute 
to be construed liberally or strictly? Actually, there is authority strongly 
favoring either standard of construction. The statute itself provides for 
liberal construction: 


“This Act shall be liberally construed, to the end that the health, 
safety and welfare of the People of the State of Illinois shall be pro- 
tected and temperance in the consumption of alcoholic liquors shall 
be fostered and promoted by sound and careful control and regula- 
tion of the manufacture, sale and distribution of alcoholic liquors.” } 


It is reasonable to conclude, therefore, that the legislature intended the 
act to be construed liberally, in the light of the public interest, including 
protection of the people, encouraging temperance in the drinking of 
alcoholic beverages, and promoting “sound and careful control” of the 
liquor industry. 

Judicial edict favoring liberal construction is amply supported.? In 
New Amsterdam Cas. Co. v. Gerin® the plaintiff had paid a fire loss as in- 
surer. It then sought to recover against the defendant under the Dram Shop 
Act. The complaint alleged the gift or sale of intoxicants to a guest at the 
Norwood Hotel; that he became intoxicated and, while intoxicated, negli- 
gently started the fire. The plaintiff alleged that it was subrogated to the 


* J. E. HORSLEY. A.B. 1937, LL.B. 1939, University of Illinois; partner 
in the firm of Craig & Craig, Mattoon, Illinois. 


JOHN E. GAMBILL. B.S. 1947, LL.B. 1953, University of Wisconsin; 
Associate, Craig & Craig, Mattoon, Illinois. 


1Iy. Rev. Stat. c. 43, § 94 (1957). 

2Eager v. Nathan, 14 Ill. App. 2d 418, 144 N.E.2d 629 (2d Dist. 1957); New 
Amsterdam Cas. Co. v. Gerin, 9 Ill. App. 2d 545, 133 N.E.2d 723 (1st Dist. 1956); 
see also Dillon v. Nathan, 10 Ill. App. 2d 289, 135 N.E.2d 136 (2d Dist. 1956). 


8 Supra note 2. 
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right of the hotel, which was its insured, and sought recovery as a person 
injured in its property “by an intoxicated person.” 4 

The court recognized the statutory language that the act was to be con- 
strued liberally, but it accompanied this recognition with an equally forceful 
acknowledgment of the effectiveness of the circumstances qualifying the 
standard of construction. The court said: 


“Tt is not conceivable to this court, however, just how the ‘mischief 
of intoxication is suppressed’ and the broad purposes of the statute are 
promoted by permitting an insurance carrier, which has made payments 
under its liability policy, and thereby merely fulfilled its undertaking, 
to shift its business risks to dram shop keepers. Obviously, such 
carriers were not the class of ‘persons’ for whose benefit the statute 
was enacted... .’”5 


The plaintiff was denied recovery. The trial court’s allowance of the 
defendant’s motions to dismiss was sustained, and judgment in favor of the 
defendant was affirmed. The liberal construction to be accorded the act 
could not justify construing it beyond the intent of the legislature. And 
the legislative intention to encompass within the prescribed liberal con- 
struction the promotion of public interests and welfare was given judicial 
effect.® 

On the other hand, the general rule of statutory construction favoring 
strictness has found much judicial support. Several Illinois opinions have 
turned upon this general proposition and have resolved the problems of the 
instant cases accordingly. There is found some reconcilable reason to qualify 
the seemingly broad opening phrase of the statute embracing liberal con- 
struction. Strict construction is favored, in some measure, because liability 
under the act is not required to rest upon fault or negligence. Since the 
defendant may become liable even though the sale was made when the 
consumer was entirely sober, but he later becomes intoxicated following 
other drinks elsewhere, the statute has been held to be severely penal. 
Even though the damages aspect is remedial and recovery is to compensate 
for losses suffered by the evils growing out of the liquor traffic, the act is 
essentially disciplinary and regulatory in nature. Placing much credence 
and reliance upon this feature, in Buntin v. Hutton™ the court met the 


4See Inu. Rev. Stat. c. 43, § 135 (1957). For the complete text of § 135, see p. vi 
supra. 

59 Til. App. 2d at 547, 133 N.E.2d at 725. The court was quoting from Economy 
Auto Ins. Co. v. Brown, 334 Ill. App. 579, 589, 79 N.E.2d 854, 858 (2d Dist. 1948). 

6 See also Howlett v. Doglio, 402 Ill. 311, 83 N.E.2d 708 (1949); Shorb v. Webber, 
188 Ill. 126, 58 N.E. 949 (1900), affirming 89 Ill. App. 474 (2d Dist. 1900); Cruse v. 
Aden, 127 Ill. 231, 20 N.E. 73 (1889); Lichter v. Scher, 11 Ill. App. 2d 441, 138 N.E.2d 
66 (1st Dist. 1956); Hyba v. C. A. Horneman, Inc., 302 Ill. App. 143, 23 N.E.2d 564 
(2d Dist. 1939); Buntin v. Hutton, 206 Ill. App. 194 (4th Dist. 1917); 48 C.JS., 
Intoxicating Liquors § 431 (1947). 

7206 Ill. App. 194 (4th Dist. 1917). 
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standard of construction problem. Prefacing its observation by alluding 
to the impossibility of allowing an intoxicated person to recover under the 
act for injuries incident to his own intoxication, the court said: 


“The Dram Shop Act is penal in its character. It provides remedies 
unknown to the common law, and our Supreme Court has invariably 
held that it should be strictly construed, and that a plaintiff in order to 
recover must bring himself clearly within its terms. [Citing author- 
ities. ]” 8 

Of course, at that point in statutory history there was no provision for 

liberal interpretation, as there is under the act in its present form. But 
whether the facts of a case support liberal construction of the act, or 
whether they favor strictness, it is plain that at the very least the statute is 
aimed at supplementing other statutory controls designed to thwart alcohol- 
ism with its attendant injury to innocent persons. Liberal construction, 
however, must not be so distorted in favor of this worthy purpose as to 
result in enlargement of the scope of the act beyond a reasonable interpre- 
tation of its language.® An effort to enlarge such interpretation, on the 
“liberal construction” theory, was rejected in Howlett v. McGarvey.© A 
young woman named Lawler lived with Mrs. Howlett, who was a widow 
and who received, according to her claim, certain monetary benefit from 
Miss Lawler. The defendant sold intoxicants to a vehicle driver in whose 
automobile Miss Lawler was a passenger. He became intoxicated. An 
accident occurred and Miss Lawler was fatally injured. Mrs. Howlett con- 
tended that the death resulted in injury to her “property.” The suit was 
not based upon loss of means of support, but upon “injury to property” 
only. The defendants relied upon the definition of “property” as meaning 
tangible things, such as land, goods, money, or chattels; they denied it in- 
cluded a human life. But the plaintiff claimed the term, not being defined 
in the act, should be interpreted as meaning anything which the law has 
recognized as being the subject of a property right or pecuniary interest and 
that she had suffered such pecuniary loss because of the death of Miss 
Lawler. 

Adverting to the penal character of the act and the general statutory 

principle of strict construction, the court said: 


“.... Courts will not extend or enlarge the liability under such a 
statute by construction; they will not go beyond the clearly expressed 


8 Id. at 199. 

® Eager v. Nathan, 14 Ill. App. 2d 418, 144 N.E.2d 629 (2d Dist. 1957); Robertson 
v. White, 11 Ill. App. 2d 177, 136 N.E.2d 550 (1st Dist. 1956); New Amsterdam Cas. 
Co. v. Gerin, 9 Ill. App. 2d 545, 133 N.E.2d 723 (1st Dist. 1956); Howlett v. Doglio, 
334 Ill. App. 512, 79 N.E.2d 864 (3d Dist. 1948), aff'd, 402 Ill. 311, 83 N.E.2d 708 (1949); 
see also Dillon v. Nathan, 10 Ill. App. 2d 289, 135 N.E.2d 136 (2d Dist. 1956); 48 C.J.S., 
Intoxicating Liquors § 431 (1947). 


10 334 Ill. App. 512, 79 N.E.2d 864 (3d Dist. 1948). 
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provisions of such an Act. [Citing authority.] The plain meaning of 
the language used by the legislature is the safest guide to follow in 
construing any Act, and this court must take the words found in the 
statute according to their ordinary and usual meaning. [Citing author- 
ity.] Property in a legal sense consists in the domination which is right- 
fully and lawfully obtained over a material thing with the right to its 
use, enjoyment and disposition.” 1 


It serves little purpose to argue or assert that the act must receive 
either a liberal construction or a strict construction. No such general rule 
can be logically supported. No such general rule applies. Neither the 
statute nor the authorities favoring liberality 12 or strictness 1% justify any 
generalization. The statute means what it says. It should be liberally con- 
strued to the end that public welfare may be served. Special defenses 
under the act are neither generally abridged or advanced by the standard 
of construction, whether it be strict or liberal, for the standard varies from 
case to case. Liberal construction because of the remedial aspect of the 
legislation and the consequent enforcement of a remedy in favor of a 
widow whose husband has been killed under facts actionable under the 
statute, do not militate against dismissal of the complaint of the same 
decedent’s clothier, who claims an “injury to property” because the death 
has caused him to lose the account. 

The only general rule is that each case must be analyzed on its own 
merits or lack of them. The act should be construed liberally to protect 
the public, foster temperance, and assist in controlling the liquor trade. 
Involving as it does a purely statutory cause of action,!* and being often 
penal in character or involving liability without fault, the terms of the 
statute should be construed strictly so as to do substantial justice. 


DeFEctTs IN PLAINTIFF’s CASE 


With this background and the resultant rules governing the effect, 
purpose, and construction of the act, special defenses available in dram shop 
cases are ready for more detailed examination. They turn with frequency 
upon the principles touching the purpose, limitations, and scope of the 
statute itself.15 Recognizing that no cause of action existed at common law,1® 


11 Jd, at 517-18, 79 N.E.2d at 867. 

12 See cases cited note 2 supra. 

18 See cases cited note 6 supra. 

14 Seal v. American Legion Post No. 492, 245 F.2d 908 (7th Cir. 1957); Robertson 
v. White, 11 Ill. App 2d 177, 136 N.E.2d 550 (1st Dist. 1956); Fourt v. DeLazzer, 348 
Ill. App. 191, 108 N.E.2d 599 (4th Dist. 1952); James v. Wicker, 309 Ill. App. 397, 33 
N.E.2d 169 (1st Dist. 1941); Hyba v. C. A. Horneman, Inc., 302 Ill. App. 143, 23 N.E. 
2d 564 (2d Dist. 1939). 

15 Ip, Rev. Stat. c. 43 (1957). 

16 Howlett v. Doglio, 402 Ill. 311, 83 N.E.2d 708 (1949); Fourt v. DeLazzer, 348 
Ill. App. 191, 108 N.E.2d 599 (4th Dist. 1952). 
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recovery must be limited to the injuries specified in the act. A suit cannot 
be based, therefore, upon any theory involving injuries other than to person 
or property or means of support. The bare fact of relationship by blood 
does not, therefore, give rise to a presumption of damages under the act. 
The fatal injuring of one’s lineal descendant or ancestor under circumstances 
which would otherwise give rise to a dram shop action will not support 
recovery unless an injury specified in the act is established, at least prima 
facie. 


Lack of Extraterritorial Effect of Act 


A fairly infrequent but nevertheless valuable special defense is the 
confinement of the statute territorially. Again, whether the Dram Shop 
Act is to be given an extraterritorial effect requires consideration of the 
construction to be accorded the statute. Since the cause of action is en- 
tirely statutory, and since no cause of action parallel existed at common 
law, the territorial aspect of its effect must be based upon the act only. 
No common-law background exists. The terms themselves must be sub- 
jected to a reasonable interpretation !7 and the legislative intent isolated 
and implemented. 

The act is silent on this point. If the legislature had intended it to have 
an extraterritorial effect, it is reasonable to suppose it would have said so. 
In Eldridge v. Don Beachcomber, Inc.,!8 the plaintiff alleged the defendant 
sold or gave liquor to a certain person in Chicago and that he became in- 
toxicated thereby. Subsequently the intoxicant and the plaintiff journeyed 
together in the defendant’s car, across the state line into Indiana, where the 
plaintiff was injured in a vehicle collision with a truck. The court said the 
sole question was whether the act was to be given effect where the accident 
occurred in another state: 


“Intoxication alone does not give rise to a cause of action under the 
statute, but must be coupled with an act which causes injury. Baker & 
Reddick v. Summers, 201 Ill. 52. Plaintiff suffered no injury or damage 
in Illinois by virtue of the intoxication of Slaughter. The tortuous act 
causing the injury was the operation by Slaughter of his automobile 
into the side of a truck in the State of Indiana, even though it be 
admitted that such act would not have occurred except for the intoxica- 
tion. 


“The Illinois statute itself is silent upon its extraterritorial effect, 
and we are of the opinion it should not be given extraterritorial effect, 
unless it clearly appears that such was the intention of the legislature. 
In 48 C.J.S., section 431 under the topic ‘Intoxicating Liquors,’ appears 
the following statement: 


17 See cases cited note 9 supra. 
18 342 Ill. App. 151, 95 N.E.2d 512 (1st Dist. 1950). 
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“ ‘Civil damage laws creating a right of action against persons from 
whom intoxicants were procured for injuries or damages resulting from 
the dispensing of the liquor are general laws of the state, without 
extraterritorial operation or effect, and, as penal legislation, should be 
strictly construed.’ ” 19 


The appellate court affirmed the trial court judgment dismissing the 
complaint and remarked that the legislature had expressed no intention 
that the act have an extraterritorial effect; therefore, no such effect would 
be given the statute. 


Complaint Inadequate 


Generally, dram shop defenses exist where the plaintiff fails to plead 
and prove all of the statutory elements.2® The statutory provision for 
liberal construction and judicial recognition of cases in which such stand- 
ard is applied ?! do not preclude a valid defense where an essential statutory 
element is lacking. This broad area of dram shop defenses pivots upon the 
strict construction theory. It is an integral part of the preliminary precept 
that the court cannot enlarge the scope of the act beyond a reasonable 
interpretation of its language. Although the act itself consists of some seven 
hundred words only, its essential elements are not few. They range from the 
words “person,” “sale,” “gift,” and “property” through such phrases as 
“by an intoxicated person” and “person owning or renting.” Notwith- 
standing the opportunity here to explore with reasonable fullness the field 
of defenses under the act, a word-by-word or phrase-by-phrase analysis 
of the statute would be beyond the scope of this article. But in order to 
be free of vulnerability to a successful defense, a plaintiff’s cause of action 
must come clearly within the terms of the statute,?? and therefore an ade- 
quate treatment of special defenses under the Dram Shop Act would not 
be possible without consideration of special statutory defenses arising out 
of the terms of the statute. 

Basically, in order for a plaintiff to recover, he must prove that the 
defendant sold or gave intoxicating liquor to the intoxicated person; that 
such liquor contributed in some degree, however slight, to his intoxication; 
that death or injury resulted from such intoxication; and that the plaintiff 
sustained resulting injury to his person, property, or means of support.?3 
Moreover, the act gives a remedy to those injured “by” an intoxicated 
person, as well as “in consequence” of the intoxication of any person. The 


19 Jd. at 153-54, 95 N.E.2d at 513. 

2048 C.J.S., Intoxicating Liquors § 443 (1947). 

21 See cases cited note 2 supra. 

22 Buntin v. Hutton, 206 Ill. App. 194 (4th Dist. 1917). 

23 Osborn v. Leuffgen, 381 Ill. 295, 45 N.E.2d 622 (1942), affirming 302 Ill. App. 


206, 23 N.E.2d 757 (1st Dist. 1939); Cook v. Kirgan, 332 Ill. App. 294, 75 N.E.2d 120 
(4th Dist. 1947); 2 Int. State Bar Ass’N, PREPARING AND TRYING Cases IN ILLINOIS 292 


(1951). 
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courts now hold that these are two separate and distinct causes of action 
with elements, limitations, and attributes peculiar to each. Probably the 
chief difference between the two theories lies in the requirement that if 
suit is brought under the “in consequence” theory, the plaintiff is required 
to prove, by the preponderance of the evidence, that the intoxication was 
the proximate cause of the injury. On the other hand, a suit based on the 
“by” theory does not require proof of proximate cause. There is a not 
uncommon belief that wherever injury is sustained by the wage-earner 
while he is intoxicated, his dependents can recover only on the “in con- 
sequence of” theory. Although this is often true, and to allege and prove 
proximate cause is an essential duty of the plaintiff, it does not necessarily 
follow that every such action can be based only on the “in consequence of” 
theory. 

With these observations touching the general aspect of the essential 
elements that must be proved by the plaintiff to recover under the act, 
consideration must be given the specific statutory requirements and their 
interpretations. 


Improper Parties Plaintiff 


The statute opens by stating that a cause of action exists in favor of 
“every person who shall be injured in person or property by any intoxicated 
person,” within the terms of the act. What is contemplated by the words, 
“every person?” They mean no more, nor less, than the legislature in- 
tended. They cannot be enlarged upon by judicial construction. Nor can 
they be construed with such artificial narrowness as to defeat the purpose 
of the act. It must be remembered that the act is to promote the public 
welfare, foster temperance, and assist in accomplishing sound and careful 
control of the liquor traffic.24 Considering these creditable purposes, what 
did the legislature mean when it created a cause of action in favor of “every 
person... injured... ?” It did not mean an insurance company, even 
though such company is compelled to pay a claim on account of the 
tortious conduct of an intoxicated person.2®> Undocumented though it is, 
it is hereby suggested that the underlying point involved is whether the 
loss complained of is one which the injured person (private or corporate) 
might be reasonably expected to assume in the course of existence. An 
insurance company is created for the purpose of underwriting the losses 
of its policyholders, who pay to it a calculated consideration for perform- 
ing its function. As has been stated, an underwriter who sustains a loss 
by having to pay a claim to an insured injured by an intoxicated person 
was not intended to be covered by the act.2* In the New Amsterdam Cas. 


24 Iii, Rev. Stat. c. 43, § 94 (1957). 

23Economy Auto Ins. Co. v. Brown, 334 Ill. App. 579, 79 N.E.2d 854 (2d Dist. 
1948). 

6 Ibid. 
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Co. case,? the court stated that the term “person” does not contemplate 
an insurance carrier seeking indemnity of benefits paid to its insured. 

Moreover, an employer or workmen’s compensation carrier is outside 
the scope of the term “every person”; ?® certainly the intoxicated person 
himself is not contemplated within the terms.?® And in Lossman v. Knights °° 
it was held that, under the statute in effect at that time, a father who was 
divorced from the mother of his injured son could not recover for such 
injuries under the act, even though, under the law, he might be entitled 
to the son’s wages or earnings. The court recognized that a parent, living 
separate and apart or even divorced from the other spouse, and being sup- 
ported by a minor child with whom such parent lived, might have a right 
of action under the statute for injury to means of support. But although 
a divorced father might as a matter of law be entitled to the benefit of his 
minor son’s wages, he was not within the scope of the persons entitled to 
recover because the facts thus stated did not sustain any injury to such 
father “in his means of support.” Actually, the result in this case rested 
on facts approaching the unique. It can be more properly digested with the 
cases holding that recovery must be limited to the injuries specified in the 
act.81_ However, since the opinion rests upon a consideration of the defini- 
tion of the class of persons entitled to the benefit of the act, it is likewise 
pertinent here. 


Noncompensable Injuries 


Moreover, the language of the act creating a cause of action for in- 
juries “in person” likewise opens the door to a successful defense unless 
the claimed cause of action involves the proper concept of the statutory 
prerequisites or essential elements. In general, an injury to the person under 
the statute means an injury resulting from actual personal violence, in some 
measure, sustained at the hands of the intoxicated person. Mental distress, 
shame, disgrace, loss of prestige or status, or loss of society or companion- 
ship do not amount to an injury of the person within the statute. Mere 
apprehension, trepidation, or anything short of personal violence will not 
suffice.” 


279 Tl. App. 2d 545, 133 N.E.2d 723 (1st Dist. 1956). In a yet unpublished opinion 
the Third District has held, erroneously we believe, that an automobile collision carrier 
can place its burdens upon the dram shop or its carrier, and recover in a subrogation 
action. Dworak v. Tempel, 3d Dist. Gen. No. 10147 (1958). The spirit of the holding is 
inconsistent with the spirit of the Brown, Eager, Dillon, and Gerin cases. 

28 Fager v. Nathan, 14 Ill. App. 2d 418, 144 N.E.2d 629 (2d Dist. 1957). 

29 Holmes v. Rolando, 320 Ill. App. 475, 51 N.E.2d 786 (4th Dist. 1943). 

8077 Ill. App. 670 (2d Dist. 1898). 

31 See cases cited note 16 supra. 

82 Albrecht v. Walker, 73 Ill. 69 (1874); Freese v. Tripp, 70 Ill. 496 (1873); Sauter 
v. Anderson, 112 Ill. App. 580 (2d Dist. 1903); Johnson v. Drummond, 16 Ill. App. 641 
(3d Dist. 1885); Annot., 6 A.L.R.2d 798 (1949); 48 C.J.S., Intoxicating Liquors §§ 435, 
438 (1947); 25 Int. Law & Practice, Liquor § 154 (1956). 
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Any newly created statutory action must necessarily be subjected to 
~ theorizing which, when it has settled and crystallized, may in the light of 
later analysis seem attenuated indeed. For example, when the automobile 
guest statute was adopted in Illinois, providing that a guest passenger could 
not recover except for an injury resulting from the willful misconduct of 
his host-driver,®? it was seriously contended the defendant was entitled to 
have the jury instructed that the plaintiff had to prove his case beyond all 
reasonable doubt, as in a criminal case. This contention rested on the view 
that the standard of proof should be the same as in the criminal case be- 
cause to conduct oneself with a conscious disregard of consequences was a 
criminal offense. In the light of today’s jurisprudence, such a contention 
seems ill-considered indeed. In tracing and analyzing defenses under the 
Dram Shop Act, the requirement that injury to the person involve actual 
bodily violence must be treated, although the precept is generally free of 
dispute now. Therefore, it is necessary to search the reports over several 
decades to find apt documentation. 

In Freese v. Tripp,5* the trial court actually instructed the jury that 
they were entitled, in a dram shop case, to consider “the anguish or pain 
of mind, [and] feelings the plaintiff suffered, if any, by reason of such 
intoxication of her husband, if any is shown by the proof.” 85 The supreme 
court, after commenting on certain other aspects of the instruction which 
were subject to criticism because of lack of clarity, made short shrift of 
the error: 


“,...In the next place, ‘the anguish or pain of mind, feelings the plain- 
tiff suffered by reason of such intoxication of her husband,’ is not a mat- 
ter for the consideration of the jury. The statute contemplates injury in 
person or property or means of support, and not mental anguish. The 
Supreme Court of Ohio, from which State our statute is derived, sub- 
stantially, hold it is not proper, in such a case, to charge the wife has 
suffered mental anguish, disgrace or loss of society or companionship— 
all that does not amount to injury of the person, within the meaning of 
the statute. Mulford v. Clewell, 21 Ohio St. Rep. 191.” %¢ 


Similarly, to have been “injured in property” the plaintiff must allege 
and prove actual damage in some reasonably measurable degree to tangible 
property, real or personal. In Howlett v. Doglio, 8" the court referred to 
the basic principle of statutory construction forbidding an enlargement of 
the classification of actionable injuries under the act beyond those expressly 
enumerated: 


83 Itt, Rev. Stat. c. 954%, § 9-201 (1957). 
$470 Ill. 496 (1873). 

85 Jd. at 499-500. 

36 7d, at 500. 

37 402 Ill. 311, 83 N.E.2d 768 (1949). 
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“In particular, had the General Assembly intended to authorize an 
action for ‘pecuniary injuries,’ as expressly provided for in the Wrong- 
ful Death Act, it undoubtedly would have employed appropriate 
language to accomplish this purpose. In the absence of such a pro- 
vision, we are not warranted, under the guise of statutory construc- 
tion, in extending the commonly accepted meaning of injuries to 
property beyond injuries to tangible real or personal property. The 
word ‘property,’ in law, is not the material object itself, but it is the 
right and interest or domination which is rightfully and lawfully ob- 
tained over the material object, with the unrestricted right to its use, 
enjoyment and disposition, either limited or unlimited in duration.” *8 


The property which is damaged must be tangible property, real or 
personal.®® 

In the Howlett case the court also pointed out that “pecuniary in- 
juries” as used in the Wrongful Death Act * are not injuries to property; 
thus, a lineal descendant or ancestor of a person whose death is otherwise 
actionable under the Dram Shop Act cannot recover for the destruction of 
his interest in the life of the decedent, since the interest is not one of prop- 
erty. Such a loss might, in some other respects, be actionable under the 
Wrongful Death Act supported by a presumption of pecuniary loss on 
account of the relationship between the next of kin and the decedent. 


Lack of Causation 


A dram shop suit is successfully defensible if the injury to the person 
or property is not somehow caused by the intoxication. The field of 
dram shop defenses, within the scope of this commentary, is aimed primarily 
at legal aspects rather than factual. Thorough review of the subject of 
special defenses under the act necessitates some cross-reference between the 
two fields, however. Many defenses are defenses of law only. For example, 
a complaint confined to the allegation of injuries other than those specified 
in the act is inadequate as a matter of law.*! Furthermore, even though the 
complaint is adequate, so that it is not vulnerable to motion, if the facts 
proved by the plaintiff do not prima facie show all necessary elements, 
motion for directed verdict will properly lie. Certain correlation, for 
present purposes, is necessary between the factual and legal aspect, how- 
ever. 

At the same time, care must be used to avoid misleading assertions. 
The rules announced with respect to questions of law must be distinguished 
from those applicable to questions of fact. Failure to do so may lead to 


38 Jd, at 320-21, 83 N.E.2d at 714. 

39 Eager v. Nathan, 14 Ill. App. 2d 418, 144 N.E.2d 629 (2d Dist. 1957). 

40 ILL. Rev. Srat. c. 70, § 2 (1957). 

41 Howlett v. Doglio, supra note 37; Fourt v. DeLazzer, 348 Ill. App. 191, 108 
N.E.2d 599 (4th Dist. 1952). 
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confusion in interpretation. Of course, with respect to the instant point, 
-whether the injury is the direct result of the intoxication is quite con- 
sistently a question of fact for the jury. Seldom can a dram shop com- 
plaint be successfully attacked by motion because of failure to state a cause 
of action with respect to this element. Considering that the allegations of 
a complaint are tested by assuming the truth of those things well pleaded, 
and taking the body of the alleged fact in its light most favorable to the 
plaintiff, an allegation which is virtually a simple conclusion that a direct 
causal connection exists will save the complaint, notwithstanding the force 
of the requirement. Then joinder of issue must follow, and usually whether 
the plaintiff satisfies his duty on the direct causal connection aspect is a 
question for the jury. The broad principles, however, include the matter 
of the question of law also. In substance, the defense based upon absence 
of direct causal connection between injury and intoxication lies in the fact 
that a plaintiff may recover where the loss sustained is the result, whether 
direct or remote, of the intoxication, induced in whole or in part by liquors 
furnished by defendant; however, this does mot mean that a seller of liquor 
may be held liable for injuries which are in no manner connected with the 
intoxication of the person in question.*2 Where a death actionable under 
the act occurs while the person in question was intoxicated, but the death 
was the natural and probable result of a new or intervening cause, the action 
will not lie. Furthermore, developing further the relationship between the 
associated questions of law and fact inferred from the rule, if the complaint 
alleged the death was the direct result of the intoxication, without specifica- 
tion of details, it might be subject to a successful motion to require the 
pleader to supply particulars; but, using the general rule favoring the 
adequacy of complaints generally, so long as the necessary elements of a 
cause of action are alleged, within the scope of the principle that all facts 
well pleaded are assumed to be true, the complaint would probably be 
adequate as a matter of law. Then, however, upon trial on the merits, where 
the proof showed that the death involved in the action was the natural and 
the probable result of a new or intervening cause rather than of the 
fact of intoxication, the court would direct the jury to find the defendant 
not guilty. So in Baker & Reddick v. Summers,* plaintiff’s evidence showed 
the defendants were retail liquor dealers and that there was a gaming room 
above their saloon. The plaintiff’s husband drank in the defendants’ estab- 
lishment. He went to the gaming room, operated by another person, and 
gambled. He sent back to the saloon several times to get more liquor, 
which he drank. A controversy occurred about a wager. A fracas followed, 


42 Baker & Reddick v. Summers, 201 Ill. 52, 66 N.E. 302 (1903); Eldridge v. Don 
Beachcomber, Inc., 342 Ill. App. 151, 95 N.E.2d 512 (1st Dist. 1950); Hill v. Alexander, 
321 Ill. App. 406, 53 N.E.2d 307 (1st Dist. 1944); Tipton v. Schuler, 87 Ill. App. 517 
(3d Dist. 1900); 48 C.J.S., Intoxicating Liquors § 442 (1947). 


48201 Ill. 52, 66 N.E. 302 (1903). 
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and the plaintiff’s husband was shot by another player. In that case the 
court said: 


“ 


. .. . The questions in dispute were, whether there were sales of 
intoxicating liquor by defendants to Summers or Marcum, or both; 
whether Summers or Marcum, or both of them, became intoxicated as 
the result, in whole or in part, of the liquor so sold, and whether such 
intoxication was the effective cause of Summers’ death. It was necessary 
for plaintiff to prove the sale of liquor, consequent intoxication, and 
that such intoxication caused the death of her husband. 

6“ 

“. . . . Defendants would not be liable because they sold liquor to 
Summers or because the jury might deem such sale the effective cause 
of the injury, but would be liable on account of the sale and intoxica- 
tion resulting from such sale, if such intoxication was the effective 
cause of the injury.” 


Interestingly, the assailant who slew plaintiff’s husband in the Summers 
case apparently had also been consuming intoxicants, but the cause of action 
was predicated upon the intoxication of the decedent, who was the husband 
of the plaintiff and to whom the defendant had supplied liquor. 


Defenses Available Under the “Sale or Gift” Language 


This brings us to the next statutory element which may be the basis 
for a valid defense: The injury must be “by an intoxicated person” to 
whom a sale or gift of intoxicants has been made.*® (“Furnishing” is sub- 
stituted in some statutes for the requirement concerning “selling” or “giv- 
ing.”) This necessitates some transfer of title. With such transfer must 
coincide a transfer of possession. Therefore, where a proprietor drinks his 
own stock and becomes intoxicated and causes injury, no cause of action 
exists because no “sale or gift” occurs. This is true even where there are 
two or more co-owners, and one pilfers from the merchandise and his 
intoxication and the injuries ensue. 

There is authority that it must be a direct sale, or at least that there 
must be knowledge on behalf of the dispenser that the intoxicant will be 
served to the intoxicated person.** A seller cannot be held liable in damages 
for death caused by the act of a person who became intoxicated on liquor 
purchased by someone else who shared it with the person who caused the 


44 Id. at 55-56, 57-58, 66 N.E. at 303, 304. (Emphasis added.) 

#5 Danhof v. Osborne, 11 Ill. 2d 77, 142 N.E.2d 20 (1957); Kaminski v. Rymek, 
9 Ill. App. 2d 561, 133 N.E.2d 770 (1st Dist. 1956); Murphy v. Ward, 2 Ill. App. 2d 45, 
118 N.E.2d 61 (1st Dist. 1954) (abst. dec.); Cook v. Kirgan, 332 Ill. App. 294, 75 N.E.2d 
120 (4th Dist. 1947); 48 C.J.S., Intoxicating Liquors § 433 (1947). 

46 McMahon v. Sankey, 133 Ill. 636, 24 N.E. 1027 (1890); Jackson v. Hursey, 1 Ill. 
App. 2d 598, 118 N.E.2d 348 (3d Dist. 1954); Bell v. Poindexter, 336 Ill. App. 541, 84 
N.E.2d 646 (3d Dist. 1949); Blackwell v. Fernandez, 324 Ill. App. 597, 59 N.E.2d 342 
(1st Dist. 1945); Annot., 169 A.L.R. 1203 (1947). 
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injuries; there is absent the necessary element of a direct sale accompanied 
by knowledge that the intoxicant will be served to the person who causes 
the injuries. At the same time, where two or more persons are drinking 
together, and one of them pays for the drinks but another of the party 
becomes intoxicated and causes injuries, the requirement is satisfied. To 
illustrate, in Bennett v. Auditorium Bldg. Corp.,** it was contended that 
alcoholic liquor served to a woman did not constitute a sale because the 
drinks were paid for by her escort. The court rejected this view and held 
that it amounted to a sale of the person served, and that this second salient 
element under the “sale or gift of intoxicants” aspect was satisfied. The 
results in the Bennett case are distinguishable from those following an oc- 
currence in which liquor is purchased by one person, taken from the prem- 
ises and shared with another person or other persons, one of whom becomes 
intoxicated and causes injury. And it does not turn solely upon the place 
of consumption. Where the liquor is consumed on the premises in the 
presence of the defendant or his bartender, he is plainly chargeable with 
direct knowledge that the intoxicant has been served to the intoxicated 
person, even though someone else paid for it. If the liquor is purchased 
by one person and taken away and shared with another who becomes in- 
toxicated and causes injuries, there still may be actionable facts under the 
statute. The problem of proof would of course be greater because the 
plaintiff would be required to adduce evidence that the defendants knew 
or reasonably should have known that the eventual consumer, who became 
intoxicated and caused the injuries, would be served the intoxicant. If this 
can be shown, liability follows. 

The sale or gift must contribute to the intoxication.*® Moreover, in 
theory, partial intoxication is not sufficient to recover.4® But one should 
not be misled into relying upon this qualification as a defense as a matter 
of law. If the sale or gift is shown, if subsequent consumption and intoxica- 
tion are proved, and if there is evidence of injuries within the purview of 
the act, all at least prima facie, no defensive comfort can be gleaned from 
the “partial intoxication” theory because the quantity of intoxicating bever- 
age supplied was limited. In Osborn v. Leuffgen,®® the court recognized 
that there must be proof that the subject of the sale or gift contributed to 
the intoxication. In that case the trial judge set aside the plaintiffs’ verdict 
in an injury to support case which was based upon the death of the plaintiffs’ 


47 299 Ill. App. 139, 19 N.E.2d 626 (1st Dist. 1939). 

48 Danhof v. Osborne, supra note 45; Osborn v. Leuffgen, 381 Ill. 295, 45 N.E.2d 
622 (1942), affirming 302 Ill. App. 206, 23 N.E.2d 757 (1st Dist. 1939); McMahon v. 
Sankey, supra note 49; Baker & Reddick v. Summers, 201 Ill. 52, 66 N.E. 302 (1903); 
Cook v. Kirgan, supra note 45. 

49 Shorb v. Webber, 188 Ill. 126, 58 N.E. 949 (1900); Gintz v. Bradley, 53 Ill. App. 
597 (4th Dist. 1894). 
50 Supra note 48. 
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husband and father. The allegedly intoxicated assailant, who was the 
wrongdoer, was proved to have drunk one bottle of beer. The trial court 
held in favor of the defendants’ view that there was not sufficient evidence 
to prove, prima facie, contribution to intoxication. “Partial intoxication” 
not being sufficient, the trial judge held no question of fact existed for the 
jury. But the appellate court disagreed and the supreme court affirmed the 
appellate court. Contribution to intoxication, as distinguished from “partial 
intoxication,” is, therefore, now recognized to be a question of fact. If the 
evidence shows all of the necessary elements, even though the amount of 
intoxicants consumed might appear to be negligible, a prima facie case 
exists. And, unless the record is otherwise marred by reversible error, a 
jury verdict for the plaintiff is unassailable. 

Now delving further into defenses stemming from statutory phrase- 
ology and essential elements, liability “against any person or persons” has 
been held to express a legislative intent to apply to persons in the liquor 
trade only.5! This correlates with the requirement that there must be a 
direct sale or knowledge on behalf of the dispenser that the beverage will 
be served to the intoxicated person.®? Purchase of the intoxicating liquor 
by a retail customer, gift by him to the intoxicated person, and ensuing 
injuries caused by such intoxicated person will not create liability either 
in the licensed seller, unless he had reason to know that the person who 
becomes intoxicated would consume the liquor, or in the retail purchaser 
who becomes the giver. The rule is stated lucidly in Cruse v. Aden: *8 


“We concur in the conclusion reached by the Appellate Court, that 
section 9 of the Dram-shop act does not apply to persons who are not, 
either directly or indirectly, or in any way or any extent, engaged in 
the liquor traffic, and that the right of action given by said section to 
one injured in her means of support is not intended to be given against 
a person who, in his own house, or elsewhere, gives a glass of in- 
toxicating liquor to a friend as a mere act of courtesy and politeness, 
and without any purpose or expectation of pecuniary gain or profit.” 


The Cruse case is particularly illustrative because there the plaintiff’s 
husband was fatally injured when he was thrown from a horse. The acci- 
dent occurred while he was allegedly intoxicated. The plaintiff proved that 
the defendant, a friend of the plaintiff’s deceased husband, had, as an act 
of courtesy and politeness, served two alcoholic drinks to the decedent. 
The defendant was not then engaged, directly or indirectly, in the sale of 
or traffic in intoxicating liquors. The plaintiff recovered in the trial court. 


51 Cruse v. Aden, 127 Ill. 231, 20 N.E. 73 (1889); Albrecht v. People, 78 Ill. 510 
(1875); Blackwell v. Fernandez, supra note 46; Walker v. Dailey, 101 Ill. App. 575 
(2d Dist. 1902). 

52 See cases cited note 46 supra. 
58 Supra note 51, at 239, 20 NE. at 77. 
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The appellate court reversed as a matter of law ®* and the supreme court 
affirmed. 


Improper Parties Defendant 


There are four defensive aspects of a negative nature to be found in 
the requirement that suit will lie “against any person or persons”: 


(1) Subjection of the dram shop premises to liability arises only if the 
owner knows or is reasonably chargeable with knowledge that intoxicants 
are being dispensed on the premises.®> If this element is lacking, the plaintiff 
cannot recover from the landlord, for ownership alone does not create a 
liability in the lessor for damages resulting from the sale of intoxicating 
liquor on his premises. Rare indeed would be the case where, as a matter 
of indisputable fact, a landowner would neither know nor be chargeable 
with the necessary knowledge. Even an absent landlord would, of course, 
be chargeable with the knowledge of his agent, even if he could truthfully 
gainsay personal acquaintanceship with the use to which his premises were 
being put. 

(2) Second, landlord’s liability necessitates ownership of what has been 
called a rentable interest.°° In Fritz v. Lemp,®" the court said: 


“This is a proceeding by defendant under section 10 of the Dram- 
shop Act... to subject certain premises alleged to have been owned by 
plaintiffs to the payment of a judgment recovered by her against John 
Calvetti and others for injury to her means of support occasioned by 
the sale of intoxicating liquor to her husband by the defendants in said 
judgment. The statute applies only to such owners as have a rentable 
interest in the property.” °8 


(3) A corollary established as an incident to the “rentable interest” 
requirement, with respect to landlord’s liability, is that an agent of the 
owner is not liable; he has no interest except the renting of the premises 
within the scope of his authority, which for the purposes of the act is con- 
cerned with the contract of the owner, not of the agent. In Osborn v. 
Leuff gen,®® it was alleged that a certain defendant “had the full control 
and management of the said premises and the legal right to rent or lease 


5421 Ill. App. 391 (4th Dist. 1887). 

55 Fritz v. Lemp, 229 Ill. App. 45 (4th Dist. 1923); Eggers v. Hardwick, 155 Ill. 
App. 254 (4th Dist. 1910); Annot., 169 A.L.R. 1203 (1947); 48 C.J.S., Intoxicating 
Liquors § 459 (1947). 

56 Bell v. Cassem, 158 Ill. 45, 41 N.E. 1089 (1895); Fritz v. Lemp, supra note 55; 
Castle v. Fogerty, 19 Ill. App. 442 (2d Dist. 1885); 48 C.J.S., Intoxicating Liquors 
§ 455 (1947). 

57 229 Ill. App. 45 (4th Dist. 1923). 

58 Jd, at 47. (Emphasis added.) 

59 302 Ill. App. 206, 23 N.E.2d 757 (1st Dist. 1939), aff'd, 381 Ill. 295, 45 NE2d 
622 (1942). 
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the same to any person or for any purpose and the right to reject or select 
tenants for the same and had full charge of said premises as if he were the 
owner, and had been engaged as an agent to take control of the said premises 
without the interference of the owner. .. .” The court held no liability 
could be imposed upon the agent. The court said: 


“The question for decision then is, What persons fall within the 
meaning of ‘any person owning, renting’ or ‘leasing’ premises where 
alcoholic liquors are to be sold? Counsel for plaintiffs concede that 
the ordinary renting agent would not be one against whom such an 
action could be maintained. But they say that since it is alleged in the 
complaint that defendant, Lilly E. Weil, was the owner of the premises, 
and defendant, Schmidt, had full control and management of them 
and the legal right to lease them to any person for any purpose, and 
the right to select tenants, and since it is further alleged that Schmidt 
had full charge of the premises ‘as if he were the owner’ and could 
rent the premises without interference of the owner and did execute the 
lease ‘in his own name, as lessor, describing himself as the agent of 
Lilly E. Weil,’ he falls within the category of the person ‘leasing’ the 
premises, within the meaning of that word as used in section 14. We are 
unable to agree with this contention for it is clear that Schmidt had 
no interest in the premises which he could convey by lease.” °° 


(4) A successor-trustee is not liable as owner under the act. It was 
undertaken to state a cause of action against such a party in O’Connor v. 
Rathje. Citing Equitable Trust Co. v. Taylor,® the court, after first stat- 
ing that a trustee is personally liable for torts committed by him or his 
agents or servants in the performance of his duty, but not liable in his 
representative capacity, stated: 


“In the consideration of the case this court has reached the conclusion 
that defendant Frank C. Rathje is not liable as successor in trust of the 
estate of the beneficiaries, and for that reason, in applying the rules of 
law that have been established by the Supreme Court, the judgment as 
to Frank C. Rathje, successor in trust, must be reversed.” ® 


Proceeding further, the statutory elements grounding valid defenses 
concern the plaintiff’s duty to prove “selling or giving,” intoxication “in 
whole or in part,” and that any landlord claimed liable is within the in- 
terpretative ambit of a “person owning or renting,” all of which factors 


are explored above. 


60 Jd, at 209, 23 N.E.2d at 758. 
61 298 Ill. App. 489, 19 N.E.2d 96 (1st Dist. 1939). 
62 330 Ill. 42, 161 N.E. 62 (1928). 

63 298 Ill. App. at 501, 19 N.E.2d at 100. 
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Defenses Available Under the “Means of Support” Language 


The general consideration of “means of support” necessitates an under- 
standing of the definition. Again, there are the broad, or liberal, and narrow, 
or strict, interpretations. It is generally specious to ground a defense on 
the low relative value or importance of the support which has been lost. 
From the factual or jury standpoint, the actual dollar contribution made 
by the injured head of the family is tangible and persuasive. But the term 
“means of support” embraces all those resources from which the necessaries, 
comforts, or ordinary and usual luxuries within the standard of living in- 
volved are or may be supplied. Included are lands, goods, salaries, wages, or 
other sources of income. Briefly, “means of support” signifies any re- 
source from which the wants of life, in the broad meaning of that phrase, 
may be supplied. Historically, the lack of diminution of support theory has 
found favor.** But the only governing defensive protection today is, on 
this feature, in line with such things as total failure of proof of a relation- 
ship involving support benefits, as in Howlett v. Doglio.®® The realistic 
defensive attitude today, with the continuation of support from various 
common sources, including social security benefits, veterans’ payments, and 
other forms of contractual support protection, is to face with candor the 
fact that “means of support” is a broad term stemming from the familial re- 
lation, and to take every possible advantage, and rightly so, in jury presenta- 
tion of any possible means of attenuating the damages theory embraced by 
the plaintiff; but, unless damages proof is totally lacking, favorable judg- 
ment in the trial court turning solely upon the damages aspect will afford 
no permanent comfort. 


Proximate Cause and the “In Consequence” Action 


There are far stronger, more tangible, and more easily available dram 
shop defenses than the non-diminution theory anyway, including the “in 
consequence of” aspect and its proximate cause requirement. Even though 
this is not a necessary element in a direct action under the act, proximate 
cause is required to recover under the “in consequence of” theory. The 
concept brings with it the textbook inferences. The intoxication need not 
be the last cause. It need not be even the only cause. It is necessary, how- 
ever, that it be a cause which, in its usual, natural, and probable course, 
participates in producing the injuries. Included within the textbook in- 
ferences of the concept of proximate cause is the requirement that there 
be no intervening force which would strip the plaintiff’s liability theory of 
the elements of naturalness and probability in producing the result. Thus 
a supporting rule to the principle that proximate cause is required to recover 


6 McCann v. Roech, 81 Ill. 213 (1876); Confrey v. Stark, 73 Ill. 187 (1874). 
65 402 Ill. 311, 83 N.E.2d 708 (1949). 
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under the “in consequence of” theory ® is that there can be no recovery 
under this theory if there is a separate and intervening force.®* In Casey v. 
Burns,®* the plaintiff claimed injury to her means of support in consequence 
of the intoxication of her husband allegedly caused by the sale of liquor 
to him by the defendant. She claimed that as a direct and proximate result 
of such intoxication her husband was struck severe blows upon his head 
and body by two other men, who injured him seriously and rendered him 
unable to support the plaintiff. The sole contest was whether the plaintiff 
proved proximate cause, free of intervening force. There was no contest 
as to whether the plaintiff was the wife, whether she was dependent on her 
husband, whether he was intoxicated or whether the defendant, by selling 
or giving, caused the intoxication. There was no conflict as to whether 
the husband had been hurt or as to whether the plaintiff had been injured 
in her means of support. The case presented the narrow issue of whether 
there was any competent evidence, together with all reasonable inferences, 
standing alone, taken with its intendments most favorable to the plaintiff, 
to prove or tending to prove that the plaintiff’s injury in her means of 
support was “in consequence of the intoxication” of her husband, as a proxi- 
mate result of the intoxication. Recognizing the rule embraced by the de- 
fendant and vouchsafing the plaintiff's duty to introduce some evidence, the 
appellate court held, nevertheless, that the jury were authorized, if they 
so held by their verdict, to find the husband’s intoxication was a proximate 
cause of the injury sustained by the plaintiff. The court stated that the old 
case of Shugart v. Egan,®® where it was held that the death was proximately 
caused by the willful act of the assailant and not by the use of liquor, was 
different on the facts. The court in Casey v. Burns plainly was influenced 
by the numerous cases decided subsequent to the Shugart case, which were 
digested in the opinion and which held in favor of recovery under similar 
circumstances. 

What it comes down to is this: An intervening and separate cause of 
the injuries 7° is a valid and available defense under the “in consequence of” 


66 Danhof v. Osborne, 11 Ill. 2d 77, 142 N.E.2d 20 (1957); Schwehr v. Badalamenti, 
14 Ill. App. 2d 128, 143 N.E.2d 558 (4th Dist. 1957); Economy Auto Ins. Co. v. Brown, 
334 Ill. App. 579, 79 N.E.2d 854 (2d Dist. 1948); Hintze v. Allen, 326 Ill. App. 182, 61 
N.E.2d 259 (1st Dist. 1945). 

87 Danhof v. Osborne, supra note 66; Baker & Reddick v. Summers, 201 Ill. 52, 
66 N.E. 302 (1903); Schmidt v. Mitchell, 84 Ill. 195 (1876); Shugart v. Egan, 83 Ill. 
56 (1876); Schwehr v. Badalamenti, supra note 66; New Amsterdam Cas. Co. v. Gerin, 
9 Ill. App. 2d 545, 133 N.E.2d 723 (1st Dist. 1956); Casey v. Burns, 7 Ill. App. 2d 316, 
129 N.E.2d 440 (2d Dist. 1955); Economy Auto Ins. Co. v. Brown, supra note 66; Klopp 
v. Benevolent Protective Order of Elks, Lodge No. 281, 309 Ill. App. 145, 33 N.E.2d 
161 (3d Dist. 1941); Tetzner v. Naughton, 12 Ill. App. 148 (2d Dist. 1882); 48 C.J.S., 
Intoxicating Liquors §§ 442, 456 (1947). 

68 Supra note 67. 
69 Supra note 67. 
7 See cases cited note 67 supra. 
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theory. But, unlike the requirement that injury to the person involve actual 
personal violence,” or the requirement that injury to property means injury 
to tangible real or personal property, or that, to be liable, a landlord must 
have a rentable interest,” all of which are defenses of law, intervening cause 
is a factual defense. So, if the plaintiff offers any evidence, standing alone 
with its most favorable intendments, tending to prove the element of 
proximate cause, a jury verdict for the plaintiff is invulnerable, absent other 
reversible error. 


SPECIAL DEFENSES 
“Limitations” 

The final specific defense, finding its basis in the language of the statute 
itself, is usually referred to as that of limitations. This is not accurate. 
The time during which a dram shop suit can be filed is not a limitations 
period. There is virtual freedom from many of the qualities of the usual 
statute of limitations. Commencing the action within the time set by the 
statute is a part of the action itself. This again is because the remedy 
afforded is peculiarly statutory and non-existent at common law. The 
governing principle of construction is legislative intent. If the present act 
had been intended by the legislature to be subject to the prevalent limita- 
tions period prescribed for personal actions, no time factor would have 
been included in the statute. Unlike changes in limitations provisions, the 
period of time set by the Dram Shop Act, when changed by amendment, is 
retroactive and not prospective only. 

Although at this writing the proposition is pending for express ruling, 
there is no reported opinion of an Illinois court expressly holding a minor 
plantiff barred where he failed to file his suit within the statutory period, as 
it now stands, although the retroactive aspect of the former two-year time 
period has been firmly established,” and minor plaintiffs have been held 
barred where they failed to file within the two year statutory period.” 
However, the proposition is expressly passed upon in Seal v. American 
Legion Post No. 492,75 where the cause of action arose in Illinois and under 
the Illinois act. The wife and minor children sought damages for injury 
to means of support in consequence of the intoxication of their husband 
and father. Sale or gift, intoxication, injuries in consequence thereof, and 
damages to the plaintiffs’ means of support were all properly alleged. The 
cause of action arose July 26, 1954. Suit was filed July 25, 1956. At the 


71 See cases cited note 35 supra. 
72 See cases cited note 56 supra. 
78 Orlicki v. McCarthy, 4 Ill. 2d 342, 122 N.E.2d 513 (1954). 


74 Steiskal v. Straus, 3 Ill. App. 2d 479, 122 N.E.2d 594 (2d Dist. 1955) (abst. dec.); 
Fourt v. DeLazzer, 348 Ill. App. 191, 108 N.E.2d 599 (4th Dist. 1952). 


5 245 F.2d 908 (7th Cir. 1957). 
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time the cause of action arose, the time period set by the act was two years. 
The statute was amended effective July 1, 1956 and the time was changed 
to one year. The court remarked: 


“Illinois law governs in our disposition of this case. The case of 
Orlicki v. McCarthy .. . is controlling. . . . [In that case] the court 
said: 


“On the basis of the foregoing authorities, therefore, it is our 
judgment that the time limitation amendment herein should be retro- 
actively applied on the grounds that the legislature so intended, and 
that it is procedural in character.’ 

“ 


“Inasmuch as, in the case at bar, almost a year was allowed by the 
1955 amendment in which plaintiffs could have filed their action, we 
believe that, as in the Orlicki v. McCarthy case, the legislature intended 
that the one year time limitation amendment should be retroactively 
applied. 

“Plaintiffs argue that, inasmuch as some of them are minors, ‘a statute 
to constitute a bar to the enforcement of any rights possessed by such 
minors must specifically indicate the legislative intent that it should so 
apply against rights of minors, otherwise it will be presumed the legis- 
lation was enacted with full recognition of established rules of law 
protecting minors.’ 

“cc 


“The cause of action in such a case is purely statutory. [Citing 


authorities.]... . The court said in Howlett v. Doglio, . . . “The liability 
imposed and the nature of the damage recoverable is of statutory 
origin.’ 


“Accordingly, there is a distinction between the cases where a vested 
common-law right of action exists and where a cause of action stems 
purely from statutory enactments. In the Illinois Dram Shop Act, the 
legislature has created certain rights, and, in the same statutory enact- 
ment, has imposed conditions and restrictions upon the exercise of such 
rights. [Citing authority.] .... Plaintiffs in a dram shop case, such as 
that at bar, have no vested right in the statute in effect when the 
alleged cause of action accrued. 

“ 

“Tf the Illinois legislature intended that the provision in the Dram 
Shop Act, or in the 1955 amendment thereof, in reference to the time 
within which an action for damages under section 14 thereof must be 
brought, was not to apply to minors, it could have said so. By its 
omission to do so, it evinced an intention that minor plaintiffs were 
subject to the same time provisions as were adults. We have no right 
to make a distinction which the legislature did not see fit to make. 
Therefore, the right of the minors to bring the action in the case before 
us was barred by failure to comply with the 1955 amendment.” “© 


76 Id. at 909-11. 
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Contributory Negligence and Complicity 


In addition to the defenses available incident to the inclusion and 
interpretation of the words and phrases of the statute itself, the usual ap- 
plicable civil defenses are supplemented by other special or miscellaneous 
defenses peculiar to the nature of the Dram Shop Act. They are numerous 
and are marked by certain varying exceptions, qualifications, or refinements. 
There are seven leading specialized defensive aspects peculiar to the dram 
shop theory: 


(1) The first is negative. Contributory negligence is not a defense in 
a dram shop case, as it is in the usual tort case.77 This should not be taken, 
however, to negate the availability of a defense where the injured person, 
through complicity or contribution, causes or assists in causing his own 
injury. Nor does it rule out the availability of a valid defense where the 
plaintiff's own negligence causes or contributes to cause his injury. While 
the doctrine of contributory negligence is not applicable,’* a plaintiff must 
establish himself as “an innocent suitor.” Therefore, if the plaintiff's own 
negligence causes his injury, without negligence on the part of the intoxi- 
cated person, there can be no recovery.” To illustrate, one may encounter 
a case in which a husband and father has sustained personal injuries by an 
intoxicated person and he and his dependents join in seeking damages under 
the act, the husband for his direct injuries and his wife and children for 
injuries to their means of support because of the disability of the husband 
incident to his personal injuries. In such a case contributory negligence is 
generally held not an available defense, certainly at least with respect to the 
family’s right to recover. There is, however, some confusion in the language 
of the courts with respect to the contributory negligence of the injured 
person. At least some cases have intimated that any negligence on the hus- 
band’s part causing his own injury would be a valid defense,®° barring the 
husband’s right to recover, although it would not affect the right of his 
family to recover. Caution in wording instructions must be the watchword. 
The defendant would be entitled to an instruction stating in substance that 
the plaintiff-husband would not be entitled to recover if, under the greater 
weight of the evidence, the jury believed his own negligence caused his 


77 Krotzer v. Drinka, 344 Ill. App. 256, 100 N.E.2d 518 (2d Dist. 1951); Hill v. 
Alexander, 321 Ill. App. 406, 53 N.E.2d 307 (1st Dist. 1944); Adkins v. Williams, 330 
Ill. App. 427, 71 N.E.2d 210 (4th Dist. 1947) (abst. dec.); Lester v. Bugni, 316 Ill. App. 
19, 44 N.E.2d 68 (3d Dist. 1942); Hyba v. C. A. Horneman, Inc., 302 Ill. App. 143, 23 
N.E.2d 564 (2d Dist. 1939); 48 C.J.S., Intoxicating Liquors § 446 (1947). 

18 Ibid. 

79 Hill v. Alexander, supra note 77; Bennett v. Auditorium Bldg. Corp., 299 III. 
App. 139, 19 N.E.2d 626 (ist Dist. 1939); 48 C.J.S., Intoxicating Liquors § 446 (1947). 
There are, however, cases to the contrary. 

80 Ibid. 
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injury. But to extend this concept to authorize the jury to deny recovery 
to the wife and children because of such negligence on the part of the 
husband would be reversible error. 

(2) Likewise, a plaintiff must be free from complicity in or contribu- 
tion to his own injury.8! In James v. Wicker,®* the court recognized this 
rule as follows: 


“In the instant case we think the evidence shows plaintiff, Laughlin, 
and the other two persons were more or less under the influence of 
liquor when they left the tavern and while obviously plaintiff did not 
purchase any of the liquor, we think she was a ‘willing party’ not free 
from ‘complicity’ but on the contrary was a participant in what was 
done in that regard at the tavern and not an innocent person, who alone, 
is entitled to recover under the statute.” *8 


At the same time, here is encountered one of the series of nuances 
characterizing the field of special miscellaneous defenses under the act. It 
seems reasonable to hold that a wife’s knowing of her husband’s drinking 
and taking no positive action about it would at least infer complicity on 
her part. Since the old days, when a wife might even be held duty-bound 
to sequester and destroy her husband’s liquor jug and its contents in order 
to avoid losing her cause of action on account of complicity, many changes 
have occurred. The most that can now be asserted is that the wife’s know- 
ing of the husband’s drinking and her failure to take positive action can be 
considered in mitigation of damages, but they do not truly constitute a 
defense; ** and even such mitigation is in doubt, since the earlier authorities 
were based upon claims of punitive damage which are not recoverable under 
the present act. 

Again, it must be noted that these propositions involve almost ex- 
clusively questions of fact. Considering the current judicial trend, evinced 
in such opinions as that in Casey v. Burns,®* almost all propositions now are 
questions of fact for the jury, unless the record is plainly devoid of any 


81 Danhof v. Osborne, 11 Ill. 2d 77, 142 N.E.2d 20 (1957); Swan v. Dilonardo, 5 
Ill. App. 2d 233, 124 N.E.2d 549 (2d Dist. 1955) (abst. dec.); Krotzer v. Drinka, supra 
note 77; Adkins v. Williams, supra note 77; Kreps v. D’Agostine, 329 Ill. App. 190, 67 
N.E.2d 416 (2d Dist. 1946) (abst. dec.); Hill v. Alexander, swpra note 77; Pearson v. 
Renfro, 320 Ill. App. 202, 50 N.E.2d 598 (2d Dist. 1943); Lester v. Bugni, supra note 77; 
James v. Wicker, 309 Ill. App. 397, 33 N.E.2d 169 (1st Dist. 1941); Bowman v. O’Brien, 
303 Ill. App. 630, 25 N.E.2d 544 (1st Dist. 1940); Bennett v. Auditorium Bldg. Corp., 
supra note 79; Sauter v. Anderson, 112 Ill. App. 580 (2d Dist. 1903); 48 C.J.S., Intoxi- 
cating Liquors §§ 445, 446 (1947); Meier v. Pocius, 17 Ill. App. 2d 332, 150 N.E.2d 215 
(1st Dist. 1958). 

82 309 Ill. App. 397, 33 N.E.2d 169 (1st Dist. 1941). 

83 Jd. at 405-06, 33 N.E.2d at 172. 

% Earp v. Lilly, 217 Ill. 582, 75 N.E. 552 (1905); Reget v. Bell, 77 Ill. 593 (1875); 
Hackett v. Smelsley, 77 Ill. 109 (1875); Erickson v. Svete, 200 Ill. App. 151 (2d Dist. 
1916); 48 C.J.S., Intoxicating Liquors § 446 (1947). 

87 Ill. App. 2d 316, 129 N.E.2d 440 (2d Dist. 1955). 
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evidence whatsoever. Therefore, if a verdict today could be measured with 
respect to whether the amount awarded had been mitigated, it would hardly 
be feasible to expect to contend successfully that a plaintiff’s judgment was 
erroneous because the evidence showed the wife knew her husband was a 
drunkard but took no positive action about it. At the same time, this de- 
fense is a proper subject for jury instruction in a pertinent case. 


Release or Discharge 


(3) Of course, a valid release or discharge is generally a defense.* 
It has long been held, however, that the release must be given by one 
authorized to settle the claim.87 Moreover, a covenant not to sue, while not 
a complete defense, is undoubtedly proper evidence to be considered in 
mitigation of damages.8* In addition, it must be assumed that where the 
court feels the release was taken under circumstances where giving it 
effect would perpetrate an injustice, even though no fraud or impropriety 
is involved, such release would not be sanctioned as a defense.8® The 
proposition has not been passed upon in a dram shop case. 


Miscellaneous Special Defenses 


(4) The next class of miscellaneous special defenses is concerned with 
certain negative aspects: 


(a) A wife cannot recover for sale of intoxicants to her husband prior 
to the marriage.® 

(b) Under ordinary circumstances, an adult son cannot recover for 
injuries to his father.® 

(c) The courts will not sanction a claim by parents for injury to their 
means of support incident to the death of an infant even though otherwise 
cognizable under the act.® 


(5) It has been held that a valid defense exists where the plaintiff sus- 
tained his injuries by the act of an intoxicated person who was, however, 


86 McClure v. Lence, 349 Ill. App. 341, 110 N.E.2d 695 (4th Dist. 1953), 345 Til. 
App. 158, 102 N.E.2d 546 (4th Dist. 1951); Zboinsky v. Wojcik, 347 Ill. App. 226, 106 
N.E.2d 764 (1st Dist. 1952); Kuzma v. Barber, 339 Ill. App. 248, 89 N.E.2d 279 (1st 
Dist. 1949) (abst. dec.); Manthei v. Heimerdinger, 332 Ill. App. 335, 75 N.E.2d 132 (2d 
Dist. 1947); Bejnarowicz v. Bakos, 332 Ill. App. 151, 74 N.E.2d 614 (1st Dist. 1947); 
48 C.J.S., Intoxicating Liquors § 457 (1947). 

87 Johnson v. McCann, 61 Ill. App. 110 (3d Dist. 1895). 

88 Jackson v. Hursey, 1 Ill. App. 2d 598, 118 N.E.2d 348 (3d Dist. 1954); De Lude 
v. Rimek, 351 Ill. App. 466, 115 N.E.2d 561 (1st Dist. 1953); Skillman v. McDowell, 
317 Ill. App. 85, 45 N.E.2d 574 (2d Dist. 1942); Hyba v. C. A. Horneman, Inc., 302 
Ill. App. 143, 23 N.E.2d 564 (2d Dist. 1939). 

89 Clancy v. Pacenti, 15 Ill. App. 2d 171, 145 N.E.2d 802 (1st Dist. 1957). 

9 Adams v. Jurich, 160 Ill. App. 522 (2d Dist. 1911). 

Cope v. Gepford, 326 Ill. App. 171, 61 N.E.2d 394 (1st Dist. 1945); Jury v. 
Ogden, 56 Ill. App. 100 (3d Dist. 1894); 48 C.J.S., Intoxicating Liquors § 452 (1947). 
®2 Robertson v. White, 11 Ill. App. 2d 177, 136 N.E.2d 550 (1st Dist. 1956). 
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engaged only in self-defense. Again this defense correlates with and 
supplements the general defense incident to the rule that the Dram Shop 
Act creates a cause of action for the tortious acts of the intoxicated person 
and not for all of his acts. 

(6) Judgment and satisfaction against one tavern owner is a bar to 
recovery against others.®° This parallels and is corollary to the general rule 
that there may be but one recovery for one injury. This principle is basic 
and is identified with all types of actions. It applies with equal force to 
actions under the Dram Shop Act. 

(7) Finally, notwithstanding the fact that the statute creates liability 
without fault and requires payment of damages by persons who are free of 
any wrongdoing whatsoever, there is authority authorizing mitigation of 
damages where the evidence shows a defendant has made an honest en- 
deavor to prevent injury or where his bartender, without his knowledge or 
consent and in disobedience of orders, sells to an intoxicated person.®* This 
rule, like the refinement involving the wife who knows of her husband’s 
drinking but takes no positive action about it, is not actually a complete de- 
fense, either of law or fact. But it is defensive in nature, special and peculiar 
to dram shop actions in character and, with a forthright and worthy defend- 
ant and a conscientious jury, may produce something for which many a 
defense attorney would willingly settle—a low damage verdict. 


CONCLUSION 


Because of its strict statutory nature, the novelty of its basic premise 
of liability without fault, and its crusader quality in that it is dedicated to 
favoring temperance and controlling traffic in alcoholic beverages, the Dram 
Shop Act of Illinois, in its defensive aspect, lends itself more to resourceful 
interpretation and construction. For the dram shop defense attorney, the 
pathway is fairly well illuminated. Certain well documented complete 
defenses are available, such as a valid release. But most of the defenses 
under the Dram Shop Act involve matters of fact. Careful attention to 
the history of the act is indispensable in availing one’s client of these de- 
fenses because, having to do with factual aspects, they are concerned with 
the field of instructing the jury. Dispassionate consideration of the history 
of each defense is necessary to avoid error. Carefully distinguishing be- 
tween defenses of fact and law is necessary for a successful understanding 
of the subject of defenses under the Dram Shop Act. 


3 Stecher v. People, 217 Ill. 348, 75 N.E. 501 (1905); Sauter v. Anderson, 112 Ill. 
App. 580 (2d Dist. 1903). 

% Manthei v. Heimerdinger, 332 Ill. App. 335, 75 N.E.2d 132 (2d Dist. 1947); 
Hill v. Alexander, 321 Ill. App. 406, 53 N.E.2d 307 (1st Dist. 1944). 

% Killham v. Chaloupka, 195 Ill. App. 182 (1st Dist. 1915) (abst. dec.); 48 C.J.S., 
Intoxicating Liquors § 478 (1947). 
"as v. Tripp, 70 Ill. 496 (1873); 48 C.J.S., Intoxicating Liquors §§ 455, 484 
1947). 

















ENFORCEMENT OF JUDGMENTS 
BY CHARLES E. BLISS * 


THIS ARTICLE, last in the series, will deal with enforcement of judgments 
and the questions collateral or complementary thereto, including liens, col- 
lections, double recovery, laches, contribution, and apportionment. It will 
also review the insurance aspects of the dram shop risk in relation to both 
companies and the insureds, the past experience, and the current trends and 
practices. 

The case law in Illinois upon the facets above enumerated is relatively 
meager in volume. This probably has come about because the pre-Prohibi- 
tion statute provided for the giving of a bond by the keeper for the payment 
of judgments recovered and, under the re-enactment following Repeal, the 
risk has been almost universally insured. Consequently, there have been 
sources of recovery against keepers, owners, bondsmen, or insurers, which 
terminated the litigation at the trial court level without the occasion for 
extensive appellate review. 

It is not within the scope of this article to discuss the similarities and 
differences between the earliest, the more recent, and the present enactments. 
It is sufficient to say that for the purposes of the facets to be discussed herein, 
the case law is generally applicable to the statute, regardless of time of the 
decision. 


LIENS AND COLLECTIONS 


The lien created by the statute is clear and of a somewhat higher stature 
than run-of-the-mill judgments because it is provided that the lien continues 
against real estate until fully paid.1 The provision is a somewhat curious 
addition by the legislature and this very factor has probably affected, to 
some extent, its judicial interpretation. It might be fairly said that our courts 
have “gone out of their way” to enforce the lien of a dram shop judgment 
in comparison with judgments generally. In perhaps the leading case in 
this area,? it was held that the owner had no appealable interest in a suit 
directed solely against the keeper, where judgment was rendered against 
the keeper, and then suit was filed to levy execution on the owner’s premises 
in satisfaction of the judgment. The court reiterated its interpretation that 
the statute afforded three avenues of recovery: (a) against the keeper in 
personam, (b) against the owner in personam, and (c) against both in 
personam (with appropriate resort to any of their respective assets); and 


* CHARLES E. BLISS. LL.B. 1928, University of Illinois, senior partner 
in the firm of Hershey and Bliss, Taylorville, Illinois. The writer de- 
sires to acknowledge the assistance of his associate, William J. Meyer, Jr. 


1Irt. Rev. Stat. c. 43, § 136 (1957). For complete text of § 136, see p. vii supra. 
2 Gibbons v. Cannaven, 393 IIl. 376, 66 N.E.2d 370 (1946). 
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further, that section 136 afforded an additional or specific recovery against 
the premises of the owner. It is interesting to note that in the opinion, the 
court intimated that the plaintiff had an “election” in his choice of defendants 
and that to permit the owner, who was not sued, to appeal would deprive 
the plaintiff of such “election” and, in the event of reversal upon appeal, 
would result in judicial chaos. If the court actually meant election in the 
sense of election of remedies, this reasoning is inconsistent with another 
opinion * wherein it was held that the doctrine of election of remedies does 
not apply between the keeper and the owner. The court also adhered to 
precedents uniformly holding that, in a bill in chancery to enforce the lien 
against the premises, no constitutional inhibition is involved and the issues 
germane to the original suit are not again justiciable in the suit in chancery 
to enforce the lien.* 

In a more recent case® the court refused, in a chancery proceeding, 
to subject to the lien of a dram shop judgment the premises of an owner 
which had been conveyed to a bank, in trust, prior to the filing of the dram 
shop action. The intoxication occurrence took place on April 13, 1945, and 
on April 27, 1945, the owner made the conveyance to the bank. The dram 
shop suit was filed on June 5, 1946 and judgment rendered on October 31, 
1950. The complaint alleged that the conveyance to the bank, in trust, was 
made for the purpose of concealing the ownership of the real estate or to 
defeat the right of the plaintiff to levy thereon. The court considered the 
bank as a bona fide purchaser and said: 


“Tt will be observed that the complaint fails to allege that the bank 
knowingly permitted the premises to be used or occupied for the sale 
of liquors. It also fails to allege that the grantor, William Waite, owned 
or had an interest in or leased the property either at the time of the 
filing of the complaint or at the time of the entry of judgment against 
William Dewyer, the dramshop keeper. The complaint does not allege 
that the bank had notice of plaintiff's cause of action at the time it 
purchased the premises.” ® 


It was contended by the plaintiff that when the intoxication creates a 
cause of action, a potential lien is created against the property; that when 
a judgment is thereafter obtained against the tavernkeeper the lien then 
becomes enforceable against the property itself, irrespective of whether or 
not changes in ownership have taken place between the time of the accrual 
of the cause of action against the tavernkeeper and the entry of the judgment. 


3 Stewart v. Nathanson, 341 Ill. App. 217, 93 N.E.2d 154 (1st Dist. 1950). 

4 People ex rel. Callahan v. DeYoung, 298 Ill. 380, 131 N.E. 801 (1921); Garrity v. 
Eiger, 272 Ill. 127, 111 N.E. 735 (1916), aff’d, 246 U.S. 97, 38 Sup. Cr. 298 (1918); Wall v. 
Allen, 244 Ill. 456, 91 N.E. 678 (1910); Castle v. Fogerty, 19 Ill. App. 442 (1885); Bell v. 
Cassem, 158 Ill. 45, 41 N.E. 1089 (1895); Bellinger v. Griffith, 23 Ohio St. 619 (1873). 

5 Hyland v. Waite, 349 Ill. App. 213, 110 N.E.2d 457 (1st Dist. 1953). 


8 Jd. at 215, 110 N.E.2d at 458. 
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The court reviewed the dram shop law in considerable detail, pointing out 
. that it had been previously held that the lien of the judgment could not at- 
tach to the property unless the owner’s interest was “rentable” and thus 
that it did not supersede a bona fide mortgage lien or a bona fide sale; and 
that it could not attach to the interest of reversioners or remaindermen dur- 
ing the preceding life estates.7 It would appear that had the complaint con- 
tained any one of the three allegations mentioned in the language quoted 
above, a different result would have obtained. 

The lien aspects of the statute are comprehensively summarized in a 
previous issue of the Law Forum to which the reader is referred.® 

The specific lien against the “building or premises” of an owner who 
knowingly permits their use for tavern purposes would seem to be, at most, 
ancillary, if not redundant. The remedy is afforded against the owner who 
knowingly permits, personally and against all his property, real or personal. 
Thus, the legislative intent in creating the specific lien against the occupied 
building is somewhat obscure. It may be that it was thought that a plaintiff 
might find it harder to obtain a judgment against both the keeper and the 
owner, so he was permitted to sue the keeper and then go after the owner’s 
building in a chancery suit. 

Just what is meant by the “building or premises” has had judicial 
definition only in one case.® This was a companion suit to Gibbons v. 
Cannaven,® in which Gibbons, the successful plaintiff against the keeper, 
sought to enforce the lien of a judgment against the premises in a chancery 
proceeding filed in Cook County. Brandt, the owner, was a Florida resident 
and the case was removed to the federal court. This suit was pending while 
the owner was trying to take an appeal from the judgment against Cannaven, 
as above noted. The defense contended that the premises had been partially 
destroyed by fire and that they had rebuilt a more substantial property 
without knowledge of the pending claim or judgment of Gibbons and that 
she should have given them notice of her claim; further, that it would be 
inequitable to permit Gibbons to resort to all of the new premises; and 
further, that “premises” under section 136 means only the appurtenances 
and not the land. 

The court held that the portion of the premises not damaged by fire 
and the portion of the real estate upon which this was situated were subject 
to the lien; further, that the defendant was not entitled to notice of pend- 
ency of the claim and that this was one of the risks inherent in renting for 
tavern purposes. 


™See cases cited notes 3 and 4 supra. 

8 Kratovil and Harrison, Enforcement of Judgments Against Real Property, 1951 
U. Int. L. Forum. 1. 

® Gibbons v. Brandt, 170 F.2d 385 (7th Cir. 1947), cert. denied, 336 U.S. 910, 69 
Sup. Ct. 511, rehearing denied, 336 U.S. 929, 69 Sup. Ct. 643. 
10 393 Ill. 376, 66 N.E.2d 370 (1946). 
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The defendant also contended that Gibbons obtained excessive damages 
against Cannaven in the original suit by fraud or perjured testimony con- 
cerning the extent of the injuries, medical expenses, loss of wages, etc., of 
Gibbons. In the original opinion of the United States Court of Appeals for 
the Seventh Circuit, this contention was also denied because the court took 
the view that there was no collusion alleged or proved between Gibbons and 
the keeper, Cannaven. Upon rehearing, the court reversed itself on this 
latter point and held that the evidence was sufficient to indicate fraud in 
the testimony of Gibbons as to the amount of damages and that, since the 
proceeding was in equity, fraud barred the recovery. The effect of this 
result actually rendered unnecessary the court’s determination of the preced- 
ing questions, so thac it could be contended that these are, in effect, merely 
dicta. 

It would appear that some weight has been given by the courts to the 
rather unique provision in the Act which provides that the judgment shall 
stand “until paid.” In a 1925 case,!! the defense of laches was interposed in 
a case where the judgment for loss of means of support in the original suit 
was not rendered until about seven years after the suit had been filed. By 
bill in chancery it was sought to subject the premises to the lien of the 
judgment in the original suit. The court held that the proceeding in 
chancery could not be instituted until the judgment in the case at law had 
been obtained and that there was no laches, notwithstanding the lawsuit 
was pending in the circuit court about seven years before judgment was 
obtained. 

The court commented, “There is no showing in the record that the 
delay of the trial in the lawsuit was on account of the fault of the plaintiffs,” 
which is dicta only to the effect that had such delay been the fault of the 
plaintiffs a different result might have been obtained. It must be observed, 
however, that if the earlier common-law, and now statutory, seven-year 
rule regarding judgments is not applicable to a dram shop judgment in the 
light of the above reasoning, it would appear that a judgment rendered 
seasonably in the original suit could be made a lien against the property 
indefinitely, so long as there was no intervening transfer of title to a 
mortgagee or bona fide purchaser. The seven-year judgment lien limita- 
tion was specifically held not to apply in an earlier case where equitable 
enforcement was sought.!” 


DousBLE RECOVERY 


As has been noted elsewhere, there is no question but that the keepers 
and owners, jointly and severally, are liable.4* To date there has been but 


11 Cronk v. Gieseke, 315 Ill. 417, 146 N.E. 478 (1925). 
12 People ex rel. Callahan v. DeYoung, 298 Ill. 380, 131 N.E. 801 (1921). 
18 Gibbons v. Cannaven, supra note 10. 
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one case in which apportionment was applied.1* The Illinois view is based 
upon the specific joint and several provisions of the statute, plus the con- 
struction that the defendants are to be treated as joint tortfeasors. In other 
states, the owner and the keeper are not held to be joint tortfeasors,'® al- 
though two keepers who contributed to an intoxication would be. By the 
same token, of course, the plaintiff is entitled to but one satisfaction and 
the release of a judgment obtained against one defendant is a release of all. 
A different problem arises in cases where there is a direct third-party tort 
liability, as in automobile accidents. 

It has been contended that the intoxicated and the keeper are joint tort- 
feasors and that therefore a release given by an injured party to the intoxi- 
cated should operate as a release of the keeper. This contention was denied,!* 
but the court went on to hold that there could be only one recovery for 
one injury and that the release of one operates to release ali, whether they 
are joint or independent concurring tortfeasors. A release given by an 
administrator for pecuniary loss under the Wrongful Death Act ?8 is a bar 
to a suit by parents of deceased for loss of means of support under the Dram 
Shop Act,!® at least to the extent that the persons who would be the heirs 
at law and next of kin under the Wrongful Death Act are the same persons 
who were injured in their means of support under the Dram Shop Act. The 
two statutory remedies are deemed to be concurrent but do not authorize a 
double recovery. 

It is noted that the amendment to the Wrongful Death Act, which 
permits apportionment of a recovery according to the pecuniary loss suf- 
fered and not merely according to the statute of descent, and the amend- 
ment to the Dram Shop Act, which provides that the suit shall be brought 
in the name of an administrator, are further evidence of the legislative intent 
that pecuniary loss under the one and loss of means of support under the 
other are intended to be synonymous. A covenant not to sue given under 
circumstances similar to McClure v. Lence *° is not a bar to a subsequent 
action under the Dram Shop Act.?! 


CONTRIBUTION 


There would appear to be no contribution between keepers, owners, 


14 Remus v. Schwass, 406 Ill. 63, 92 N.E.2d 127 (1950). 

15 McVey v. Manatt, 80 Iowa 132, 45 N.W. 548 (1890). 

16 Killham v. Chaloupka, 195 Ill. App. 182 (1st Dist. 1915) (abst. dec.). 

17 Manthei v. Heimerdinger, 332 Ill. App. 335, 75 N.E.2d 132 (2d Dist. 1947). 

18 Trr, Rev. Strat. c. 70 (1957). 

19 McClure v. Lence, 345 Ill. App. 158, 102 N.E.2d 546 (4th Dist. 1951), 349 Ill. 
App. 341, 110 N.E.2d 695 (4th Dist. 1953). 

20 Supra note 19. 
21 Hyba v. C. A. Horneman, Inc., 302 Ill. App. 143, 23 N.E.2d 564 (2d Dist. 1939). 
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and others. The leading Illinois case on this subject 2? bears some scrutiny, 
however, because the court predicates its decision solely on the joint tort- 
feasor theory, which appears questionable under the facts. The litigation 
had its origin in a suit by the widow and children of one Alexander, who, 
while intoxicated, fell from his wagon and was killed. A judgment of 
$2,000 was rendered in that suit against C. L. Wanack, the keeper, and 
Peter Michels, the owner. (Incidentally and by coincidence, Wanack’s 
saloon was then located in the premises directly below this writer’s law 
office.) Suit was then filed against Tobias Wanack, who was one of the 
sureties on C. L. Wanack’s statutory bond, and judgment was rendered 
against him and affirmed by the appellate and supreme court.?8 

Tobias Wanack then brought suit against Michels, the property owner, 
who was co-defendant in the original suit, contending that they were, in 
effect, co-sureties on C. L. Wanack’s statutory bond. 

The court rejected this contention, holding that though Michels was 
jointly liable with the keeper, this did not make him a surety for the keeper 
but that, instead, he was a joint wrongdoer with the keeper. It was also 
alleged that the judgment was against Wanack and Michels, that the latter 
was abundantly able to respond but, by collusion with plaintiff, had not 
been forced to pay the judgment. This, too, the court waved aside as 
Michel’s “good fortune.” 

The court seems to have assumed that the sale to Alexander by C. L. 
Wanack was an illegal or tortious act, notwithstanding that there was no 
allegation or contention in the original suit which would have supported 
exemplary damages. Thus, the holding that Michels was a joint tortfeasor 
with C. L. Wanack appears to be questionable. The fact that many of the 
early dram shop cases were for loss of means of support from habitual in- 
toxication may account for this. In these cases the evidence usually showed 
sales by the keeper to a known drunkard and, thus, such sales had more of 
an “illegal” cast and the keeper’s conduct seemed to sound more in tort. 
In this era, the statute was given a strict and penal construction, which has 
been modified in more recent times. The modern tendency is to treat the 
liability as a social obligation as part of the cost of doing business, and no 
misconduct or illegal sale by the keeper is necessary to sustain the liability; 
consequently, to deny contribution on the grounds of a joint tortfeasor re- 
lationship would not seem to be sound rationale today. It is submitted that 
a better and more modern view would be to permit contribution at least 
between the parties actually sued and against whom judgment was rendered. 

In a recent case the court recognized an equitable contribution or at 
least, in a proceeding in equity, allocated the payment of a dram shop 


22 Wanack v. Michels, 215 Ill. 87, 74 N.E. 84 (1905), affirming 114 Ill. App. 631 (3d 
Dist. 1904). 

23 Wanack v. People, 87 Ill. App. 371 (3d Dist. 1900), aff'd, 187 Ill. 116, 58 N.E. 
242 (1900). 
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judgment against the interest of one of several co-tentants, saying that it 
_ “should, in equity and good conscience, fall upon the parties whose acts 

resulted in such judgment.” 24 In a case in which there was strong equitable 
compulsion, such as (to take an exaggerated example) an intoxicant who 
had one small bottle of beer at the Union League Club and then waded 
through seventeen double martinis at Hogan’s Alley Roost, the court might 
be persuaded to recognize contribution or equitable apportionment might 
possibly be realized in a chancery proceeding. 

If our courts ever come to recognize that the practical application of 
the Dram Shop Act (as a part of the cost of doing business, as afore- 
mentioned) is a firmer basis for “suppressing the mischief and advancing 
the remedy” than fault, the latter aspect of it will be eliminated. 

The case law has justified the stringency of the application of the 
statute in a penal sense, resulting in emphasis on the illegal or tort aspects. 
This is hardly realistic today, because the owner of the premises can select 
as his tenant the best possible “carriage-trade” keeper who operates his 
establishment by the highest conceivable standards; and yet the owner can 
conceivably pay a heavy price for the serving of a single bottle of beer, 
as mentioned above. It could be urged, however, that the joint and several 
aspects of the statute should afford a sharing of the so-called cost of doing 
business to the extent that the plaintiff should not be permitted capriciously 
to lay the burden on certain keepers and/or owners and thereby afford 
the opportunity of undemonstrable connivance with others equally liable. 


INSURANCE 


The insurance aspect of the dram shop law has become an important 
adjunct to its operation. Upon the repeal of Prohibition, a number of 
companies promptly entered this field and for several years enjoyed an 
extremely profitable underwriting. Lawyers and claimants were slow to 
recognize the possibilities of the act and for several years, claims were 
negligible. This had a tendency to encourage other companies to enter the 
field, with resulting competitive premium reductions. The law of averages 
soon began to catch up, however. 

In the pre-Prohibition era, a large majority of the cases arose for loss 
of means of support resulting from habitual drunkenness. After repeal of 
the Eighteenth Amendment, it was soon apparent that the automobile ac- 
cident was to be the major source of claims. Now some, though not all, 
of the automobile casualty insurers make a practice of trying to pass the 
burden to the dram shop insurers. The frequency of claims has substantially 
increased, and the costs of investigation are high because suits are frequently 
not filed until many months after the occurrence. Some of the leading 
insurers earlier adopted the defense strategy of vigorously resisting all 


24 Remus v. Schwass, 406 Ill. 63, 73, 92 N.E.2d 127, 132 (1950). 
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claims and refusing to make nuisance settlements where they appeared to 
be without merit. As the underwriting competition increased, a number of 
the companies adopted the practice of paying modest nuisance settlements 
to dispose of any claim, regardless of its bona fides. This practice is now 
being generally followed by most of the companies in the field owing to 
competition among insurers and their inability to present a solid front; and 
it is blamed by many underwriters for the present experience of the in- 
surers, which seems to be universally unprofitable. The volume of the busi- 
ness is substantial, with gross premiums approximating eight to ten million 
dollars per year. Such figures as are available indicate that most, if not all, 
of the companies writing this business at the present time are doing so at a 
loss. Published experience results show most loss ratios to be more than 
100 per cent. The experience over the last five years of one group of 
companies, underwriting approximately 25 per cent of the load at a rate 
approximately 10 per cent under the highest charged, is an 80 per cent loss 
ratio, which is not considered a profitable operation. 

It is significant that most of the stock companies have retired from the 
field after severe losses. Only one concern which has written a substantial 
part of the load since 1933 remains. Figures on its loss ratio are not available, 
and although its rates are high it is doubtful that its underwriting is pres- 
ently profitable. 

One company which writes a considerable volume believes the business 
profitable, but it goes to unusual lengths in its underwriting and claims 
handling to accomplish this result. This company places questionnaire forms 
in the hands of the tavernkeepers and also the brokers, upon which they 
can report any accident where there may have been drinking involved. 
These reports are investigated immediately. This company also selects its 
risks with great care. It has found that in some areas, certain lawyers make 
it a practice of literally pulling the names of a half-dozen taverns out of a 
hat as parties defendant, even though the lawyer has no information whatso- 
ever that such taverns were in fact connected with the intoxication in ques- 
tion. 

This company has also had the rather incredible experience of having 
their insureds sued with ad damnums of Jess than $100 in cases where a hus- 
band was laid off from his job for a week or two and the wife asserted a loss 
of means of support claim on a palpably frivolous claim of intoxication. In 
such counties, this company will not write or, in some instances, only 
writes with a minimum annual premium of $2,500! Such shot-gun and 
nuisance practices by certain members of the Bar would appear to be a 
perversion of the intent of the act to a degree scarcely compatible with good 
ethics. 

There is a considerable variation in rates and classifications used by 
companies now writing dram shop coverage in Illinois. Rates are based 
on several factors, some of which are: amount of annual receipts from 
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liquor sales; location of tavern within or without corporate limits; loca- 
tion within or without Cook County; closing hours before or after 2:00 
A.M.; and whether dancing, floor show, or entertainment are presented. 

The standard coverages provide for (a) bodily injury, one person; 
(b) bodily injury, one occurrence; (c) property damage, one accident; 
(d) means of support, any one accident. 

For example, one company writes basic limits outside of Cook County 
of (a) $10,000, (b) $20,000, (c) $10,000, and (d) $10,000 for taverns with 
average daily receipts under $100 (into which group the average tavern 
operation falls) at a rate of $.80 per $100 of receipts with minimum annual 
premium of $270 if located within corporate limits and $335 if outside; 
if closing after 2:00 a.M., the rate is approximately 25 per cent higher. In 
a number of the larger downstate counties, these rates are approximately 
an additional 20 per cent higher, respectively. 

Another company writes in downstate Illinois with basic limits of 
(a) $20,000, (b) $100,000, (c) $100,000, and (d) $100,000 for $408.90 for 
taverns having receipts of less than $100 per day. Another which writes in 
downstate Illinois uses $25,000 of annual receipts as a base and charges $4 
per $100 of receipts with a minimum premium of $800, with the next 
$25,000 at $2 per $100 and all over $50,000 at $1.40 per $100. If the premises 
are located outside the corporate limits, these rates are increased 3314 per 
cent. This company also writes in Cook County, where the rates are about 
one-half the foregoing, except that the minimum annual premium is $550; 
if the premises are outside a municipality, the rate is increased only 25 
per cent instead of 3314 per cent. The foregoing are for closings before 
2:00 a.M. In cases of closings after 2:00 a.M., the rates are increased approxi- 
mately 60 per cent. Another company writing in the downstate area offers 
coverages with only (a) $2,500, (b) $5,000, (c) $2,500, (d) $2,500 limits 
if the tavern is in the city and closes before 2:00 a.M., at a $450 annual 
premium. 

It will be readily seen from the foregoing that the minimum annual 
premiums are such that, in most cases, the tavernkeeper pays 3 to 5 per cent 
of his gross receipts for the coverage, and it must be borne in mind that 
these are minimum rates. Taverns which have an unsavory reputation, 
which have been previously involved in dram shop litigation, or which are 
in the roadhouse category are rated considerably higher risks and in some 
instances refused. In exceptional situations, premiums are as much as $5,000 
annually. The cost of such insurance measured in percentage of sales in 
most cases would not seem to constitute an excessive burden on the tavern- 
keeper. However, insurance rates are but one of many costs of the business 
which have increased substantially in recent years. In most instances, the 
rent on tavern properties is relatively high. A city use tax has been imposed 
in most cases. The rising cost of government has resulted in license fees 
being increased in most areas to the limit the traffic will bear; consequently, 
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many a tavernkeeper has a feeling that the cost of dram shop insurance is 
the “straw that breaks the camel’s back.” In any event, he feels that it is a 
significant part of his cost of doing business, and it can be argued that its 
burden as a “straw” is such that keepers are more inclined to violate the 
law with sales to teenagers and drunks, and the use of such devices as punch- 
boards and draw-jars—in short, anything to increase income as long as the 
Dram Shop Act exposes one continuously to liability regardless of fault. 

It has been this writer’s observation from more than twenty years’ 
extensive experience in dram shop defenses that keepers, almost to a man, 
consider the law to be a vicious and an unconscionable burden. This is ac- 
centuated because there is no separation of the wheat from the chaff. No 
allowance is made for the conduct of the high-class keeper who sold the 
first ten-cent beer as against the keeper who sold the intoxicated the other 
twenty-two. Consequently, there is a genuine growing and understandable 
feeling of futility among the better-class keepers, who feel that their in- 
creasingly higher premiums are the fault of their less conscientious com- 
petitors. They ultimately ask themselves, what’s the use of trying to run a 
first-class place anyway? 

What happens as a result? Leroy and Joe, who have had a few beers, 
start for home in Leroy’s car and Leroy, who is talking, runs a stop sign 
and gets hit by Wendell, who has also had a few beers, but isn’t drunk, 
as are neither Leroy nor Joe. Leroy’s lawyer, realizing he has no negligence 
case, sues the five taverns which Wendell visited, having one ten cent beer 
in each while looking for his old high-school buddy home on leave from boot 
training. The five insurers pay $250 apiece and make a “nuisance” settle- 
ment. Then Joe’s lawyer does the same. Then Joe’s mother, who has been 
receiving an old age pension for nine years, suddenly remembers that she 
was dependent on him for support, so she sues, too. I need not tell you the 
result. And, by the way, what of Wendell? Well, he sued Leroy for 
negligence and Leroy’s club under the Dram Shop Act and the several in- 
surers got a pot together and settled with him, too. 

This may sound like an incredible hypothetical, but it is not. It is just 
because of such occurrences that the choler of the legitimate keeper can 
scarcely be kept within bounds. Consequently, that keepers consider the 
increasing premiums the “straw” is understandable and that the end result 
“suppresses the mischief and advances the remedy” is very, very doubtful, 
indeed. 

To interpolate (and I say this whimsically but accurately), if Keeper 
paid only the $335 annual minimum premium above noted, he would have 
to draw and sell 3,350 ten cent beers to gross the premium. Now it so 
happens that there are 283 seven-ounce beers in one-half barrel of draft 
beer, which costs Keeper about $15.25, so his gross profit would be $13.05 
per half-barrel. Keeper would have to sell 255 half-barrels to get the $335.00 
assembled, not counting license fees, rent, heat, light, overhead, etc. (You 
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can see that I’ve really researched this, trying though ’twas, and you can 
see why the keepers are sore! ) 

Permitted by the editors that slight digression, I have intended to 
illustrate what I believe is a genial critique for a modern and realistic 
evaluation of the act and its consequences. Other contributors to this 
symposium may also have given their views. In the dark as to these but 
steadfastly undismayed, I shall hereinafter give mine. 

If the insurers, by some legerdemain apparently not now possible be- 
cause of the underwriting competition (and mortality!) could devise a 
policy of paying no claims to anyone unless the claimant had a real honest- 
to-goodness dram shop case, then, it is submitted, the “remedy would be 
advanced and the mischief suppressed” at a price the keepers and owners 
could readily assimilate. If the practice of settling any case, however 
dubious, for “nuisance” value was discontinued, and if instead these cases 
were vigorously contested the Hydra-headed monster would finally be 
slain. If the bar understood that border-zone cases or worse were to be 
fought to the last ditch, i.e., “you'll get it only the hard way,” then the 
inevitable discouragement would save the insurers from being “two-bitted 
to death.” This would have a salutary effect on both the high cost of 
premiums and the attitude of keepers and owners. The true intent of the 
act, which is undeniably meritorious, would, it is submitted, be better 
furthered than it now is. 

Records of the Illinois Liquor Control Commission disclose a trend over 
the past several years of reduction of the number of retail licenses. For the 
fiscal year ending June 30, 1957, there were 21,806 retail licenses issued in 
the entire state. This was 454 less than the number issued for the preceding 
year, ending June 30, 1956, and the number issued in 1956 was considerably 
less than in 1955. 

Commission records also show a trend from consumption on the prem- 
ises to package liquor outlets. These trends coincide with the spread of 
television and, it is believed, indicate a change in consumer habits. Retail 
grosses are approximately the same as in previous years, so it is clear that 
more and more consumers are buying from package stores and taking the 
refreshments home for consumption there. It is also believed that rising 
costs, including that of dram shop insurance premiums, have played a part 
in bringing about the substantial decline in retail outlets. Since a large 
majority of the taverns which have succumbed to these trends are of the 
fringe and undesirable type, it would appear that the changes are for the 
better. Sufficient time has not elapsed to afford any indication of the effect 
which this trend will have upon the underwriting experience. It would 
appear likely that this and the effect of the changes made by the 1955 
amendment could be expected to bring about some improvement in the 
insurance aspects. 

The 1955 amendment as to limitation of damages recoverable and re- 
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ducing the time for filing suit to one year should tend to reduce the loss 
ratios of the companies. If the recent decision of the Court of Appeals 
for the Third District of Illinois ?5 stands up, the aggregate amount re- 
coverable for loss of means of support resulting from death is $20,000. 

On the other hand, the decision by the same court on the same day,”® 
which held that an insurance carrier is subrogated to the rights of its in- 
sured and may properly bring a “for use” suit to recover its collection loss 
against the tavernkeeper who sold the liquor to the tortfeasor, appears to 
have already stirred up quite a storm, and if this decision sticks, some under- 
writers believe that it will result in a flood of claims that will more than 
offset the benefits accruing from the 1955 amendment. 


25 Steller v. Miles, 17 Ill. App. 2d 435, 150 N.E.2d 630 (3d Dist. 1958). 
26 Dworak v. Tempel, Gen. No. 10147 (3d Dist. May 21, 1958). 
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Notes 


CONFLICTS OF LAW PROBLEMS AND THE EXTRATERRITORIAL 
OPERATION OF THE ILLINOIS DRAM SHOP ACT 


There have been only four appellate decisions in the United States resolv- 
ing conflicts of law issues raised by dram shop statutes.1 Three of these cases 
have been decided since 1950, and each arrived at a different result. The con- 
troversy created by these cases will probably foster future litigation in this 
area. 

A conflicts of law problem involving the Illinois Dram Shop Act? arises 
whenever a person becomes intoxicated in whole or in part from liquor sold in 
Illinois and as a proximate result of the intoxication, or, in the absence of such 
proximate causation, because of an affirmative act of the intoxicated person, an 
injury occurs in a sister state which provides the basis for a cause of action. 
There are three possible ways of instituting litigation. First, suit might be brought 
in Illinois under the Illinois Dram Shop Act, which would raise the problem of 
so-called extraterritorial statutory operation. Second, suit might be brought 
under the dram shop act of a sister state, which would raise the problem of 
imposing liability upon an Illinois tavern keeper under a statute which is foreign 
to his domicile. Third, suit might be brought in a sister state under the Illinois 
Dram Shop Act, which would raise the problems of the extraterritorial opera- 
tion of that act and of enforcement of foreign law. 


Suit Broucnt IN ILLiINois UNDER THE ILLINOIS Dram SHop Act WHEN THE 
INyJuRY OccurRED IN A SISTER STATE 


Whenever the basic injury giving rise to the suit is inflicted beyond the 
borders of Illinois, an Illinois trial court, on the authority of Eldridge v. Don 
Beachcomber, Inc.,3 would probably dismiss the complaint for failure to state 
a cause of action on the grounds that the Illinois Dram Shop Act does not 
have extraterritorial effect. The Eldridge case, following an 1884 New York 
decision,‘ treated the act of injury to the plaintiff as the tortious conduct which 
gave rise to liability in the dram shop litigation.5 Since the injury happened 
outside of Illinois, the Illinois statute was not applicable. This, in effect, is the 
familiar rule of lex loci delicti which specifies that the substantive law of the 


1Qsborn v. Borchetta, 20 Conn. Sup. 163, 129 A.2d 238 (1956); Eldridge v. Don 
Beachcomber, Inc., 342 Ill. App. 151, 95 N.E.2d 512 (1st Dist. 1950); Schmidt v. Driscoll 
Hotel, 249 Minn. 376, 82 N.W.2d 365 (1957); Goodwin v. Young, 41 N.Y. Sup. Ct. 
(34 Hun.) 252 (1884). 

2Tu. Rev. Stat. c. 43, § 135 (1957). For complete text of § 135 see p. vi supra. 

3342 Ill. App. 151, 95 N.E.2d 512 (1st Dist. 1950), leave to appeal denied, 346 Ill. 
App. xiv (1952); discussed in 29 Cu.-Kent L. Rev. 187 (1951); 30 Cut.-Kent L. Rev. 
110 (1952); 39 Inu. B.J. 603 (1951); Annot., 22 A.L.R.2d 1128 (1952). Slaughter became 
intoxicated in Illinois and drove his automobile, in which the plaintiff was a passenger, 
to Indiana. The plaintiff alleged that he was injured in an automobile accident in Indiana 
as a proximate result of Slaughter’s intoxication. 

*Goodwin v. Young, 41 N.Y. Sup. Ct. (34 Hun.) 252 (1884). In this case the 
plaintiff, a Vermont resident, was denied a cause of action when his servant became 
intoxicated in New York and upon return to Vermont negligently killed one of the 
plaintiff’s horses. 

5 The court did not consider the sale of liquor to be wrongful because at common 
law it was not a tort either to sell or to give intoxicating liquor to “a strong and able- 
bodied man.” See Howlett v. Doglio, 402 Ill. 311, 83 N.E.2d 708 (1949); Cruse v. Aden, 
127 Ill. 231, 20 N.E. 73 (1889). 
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situs of the last act necessary to create tort liability controls litigation on that 
tort.6 The Eldridge case also relied on the rule of statutory construction ex- 
emplified in Union Bridge & Const. Co. v. Industrial Comm'n? and Dur-Ite Co. 
v. Industrial Comm’n® These two cases dealt with suits brought under the 
Illinois Workmen’s Compensation® and the Occupational Diseases 1° statutes, 
respectively. In both instances, the plaintiff entered into his contract of employ- 
ment in Illinois, but was injured or fell ill in another state. The Illinois Supreme 
Court in each case ruled that there was no cause of action in Illinois because 
the statutes did not have extraterritorial effect. The court also raised the tra- 
ditional statutory presumption that where a statute is silent as to its extra- 
territorial operation it is presumed to have none,!! although a legislature may 
expressly impose liability upon its citizens for acts occurring outside of the 
state.12 

The Supreme Court of Minnesota—the only final appellate authority to 
consider extraterritoriality as applied to a dram shop act—recently reached a 
result contrary to that of the Eldridge case.18 The court expressly considered 
and rejected the Illinois and the New York cases, and refused to adhere to the 
lex loci delicti doctrine. The holding of the court did not analogize to any 
common-law or statutory principles, but simply stated that the protection which 
Minnesota’s Dram Shop Act 4 was intended to afford could only be achieved 
by allowing a cause of action.15 The court seemed impressed by the rationale 
that to deny plaintiff access to the Minnesota Dram Shop Act was to foreclose 
all possibility of remedy.1® The case, then, must be taken as being founded 


6 See RESTATEMENT, ConFiicts §§ 377-78 (1934). For a more full exposition of the 
rule lex loci delicti, see Goopricu, Conriict or Laws §§ 90-94 (3d ed. 1942); 2 Beate, 
Tue Conrtiicr or Laws §§ 377.1-379.1 (1935). For criticism of this rule see Morris, 
The Proper Law of a Tort, 64 Harv. L. Rev. 881 (1951), where it is asserted that a 
rigid conflicts of torts rule should not be applied to a field which includes such socially 
divergent transactions as automobile accidents, seduction of women, radio defamation, 
economic conspiracies, conversion, etc.; see also Ehrenzweig, The Place of Acting in 
intentional Multistate Torts: Law and Reason Versus the Restatement, 36 Munn. L. 
Rev. 1 (1951); Rheinstein, The Place of Wrong: A Study in the Method of Case Law, 
19 Tur. L. Rev. 4, 165 (1944). 

7 287 Ill. 396, 122 N.E. 609 (1919). 

8 394 Ill. 338, 68 N.E.2d 717 (1946). 

9ILy. Rev. Stat. c. 48, §§ 138 (1957). 

107d. § 172. 

11 Dur-Ite Co. v. Industrial Comm’n, supra note 8, Union Bridge & Constr. Co. v. 
Industrial Comm’n, supra note 7. 

12 Beall Bros. Supply Co. v. Industrial Comm’n, 341 Ill. 193, 173 N.E. 64 (1930). 

18 Schmidt v. Driscoll Hotel, 249 Minn. 376, 82 N.W.2d 365 (1957). 

14 Minn. Start. § 340.95 (1953). This statute is also referred to as a “Civil Damage,” 
or a “Civil Liability,” Act. 

15“We recognize that the courts of Illinois... and New York . . . have reached 
opposite conclusions [to that reached here] . . . . However, we feel that the situations 
presented in such cases, as well as that presented here, do not compel application of 
Restatement, Conflict of Laws, §§ 377 and 378, and that our determination that other 
principles apply will better afford Minnesota citizens the protection which the Civil 
Damage Act intended for them.” Schmidt v. Driscoll Hotel, supra note 13, at 382, 82 
N.W.2d at 369. 

16 No comparable dram shop act existed in Wisconsin, where the injury occurred. 
“But, even if at the time of the accident there had been in effect in Wisconsin a statute 
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fundamentally on the court’s conception of the policy and purpose of the 
statute, with a refusal to consider expressly the usual rules of statutory con- 
struction as controlling. 

It is submitted that: (a) the lex loci delicti conflicts rule of torts should 
not be applied to a dram shop suit; and (b) an application of the rule that the 
statute has no extraterritorial effect brings about a result contrary to the intent 
and purpose of the Illinois Dram Shop Act. 


Tort Conflicts Principles Are Not Properly Applicable to a Dram Shop Suit 


The Minnesota court’s refusal to apply the doctrine of lex loci delicti seems 
proper.17 The court did not expressly consider the nature of dram shop litiga- 
tion, but it would appear that a dram shop suit is not primarily a tort action.!® 
The legislature has impressed strict liabiliry!® upon the tavern keeper for in- 
jurious acts which arise proximately from the intoxication of any person, or 
which are affirmatively caused by the inebriate,?° although there is in these situ- 


similar to § 340.95, it is doubtful if it could be applied to ascertain plaintiff’s rights against 
defendant since there is nothing here to support a claim that defendant ever consented 
to be bound by Wisconsin law.” Schmidt v. Driscoll Hotel, supra note 13, at 380, 82 
N.W.2d at 367. But see discussion of Young v. Masci, 289 U.S. 253, 53 Sup. Ct. 599 
(1933), infra. 

17 The Minnesota statute requires an illegal sale before there is liability. See note 
32 infra. Its Illinois counterpart offers a broader remedy by not requiring illegality. 
Both statutes create a remedy which was unknown to the common law. See Cruse v. 
Aden, 127 Ill. 231, 20 N.E. 73 (1889). 

18 Seemingly contrary language is found in Coffey v. ABC Liquor Stores, 13 Ill. 
App. 2d 510, 142 N.E.2d 705 (4th Dist. 1957), which held that the tavern keeper was not 
entitled to indemnity in a third party action against the intoxicated person who per- 
formed the injurious act for which the tavern keeper was liable. The case held that 
indemnity, contribution, or subrogation is limited to an innocent party and the tavern 
keeper was not innocent. In so saying, the court classed him as a joint tortfeasor and 
cited Buckworth v. Crawford, 24 Ill. App. 603 (3d Dist. 1886), as having held that sales 
of intoxicants which contributed to or caused intoxication were tortious. Such a con- 
clusion is contrary to the settled principles indicated in Howlett v. Doglio, 402 Ill. 311, 
83 N.E.2d 708 (1949), and Cruse v. Aden, 127 Ill. 231, 20 N.E. 73 (1889). See note 5 
supra. The Buckworth case stated that: “In a suit to recover under . . . the Dram Shop 
Statute the plaintiff may proceed against any and all persons jointly or severally, who 
may have caused the intoxication in whole or in part, and in such cases . . . the several 
defendants . . . stand upon the like footing as persons who are engaged in a joint tort, 
each being subject to liability for the whole damage.” 24 Ill. App. 604 (1887). Emphasis 
added.) The Buckworth case seems only to have drawn a comparison between a tort 
action and a dram shop suit. It is submitted that the Coffey case holds only that the 
tavern keeper is not an innocent party, and does not directly hold that the suit is a tort 
action. The following language seems to indicate the true grounding of the Coffey case: 
“By the Dram Shop Act the Legislature has expressed the public policy of our State. 
In our opinion the allowance of the claim for indemnification sought herein would 
violate the policy so expressed.” 13 Ill. App. 2d 514, 142 N.E.2d 707 (4th Dist. 1956). 

In Schwehr v. Badalamenti, 14 Ill. App. 2d 128, 143 N.E.2d 558 (4th Dist. 1957), 
however, it was held that the tort rule that in an action against joint defendants there 
can be no apportionment of damages among them is applicable to a verdict rendered 
in a dram shop suit. 

19 Triggs v. McIntyre, 215 Ill. 369, 74 N.E. 400 (1905); Schroder v. Crawford, 
94 Ill. 357 (1880). 

20 Where recovery is sought for an injury caused “in consequence” of intoxication, 
it must be shown that the injury was caused at least in part by the intoxication and the 
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ations no agency-type relationship which would support the usual concept of 
vicarious liability. Thus, it would seem that the Illinois Dram Shop Act is 
primarily an exercise by the state of its police power.?!_ The act seeks to 
inhibit the sale of liquor to the extent that it causes intoxication,?? and to achieve 
this a penalty in the form of absolute liability is inflicted. The first purpose of 
the Illinois Dram Shop Act, then, seems to be regulation rather than redress of 
injury.23 The act does utilize tort remedial concepts to the extent that imposi- 
tion of the penalty is contingent upon injury,?4 contributory fault may bar re- 
covery,”5 and the size of the penalty is measured by the amount of the injury.?¢ 
If the statute is considered to be regulatory, an Illinois court ought to allow 













tavern keeper is held to have reasonably expected such injury. E.g., Danhoff v. Osborn, 
10 Ill. App. 2d 529, 135 N.E.2d 492 (3d Dist. 1956), reversed 11 Ill.2d 77, 142 N.E.2d 20 
1957). But, where an action is brought for an injury inflicted by the affirmative act of 
an intoxicated person, and is therefore based upon the clause “by any intoxicated 
person,” the courts have held that it is not necessary that the intoxication be the 
proximate cause of the injury. Cox v. Hrasky, 318 Ill. App. 287, 291, 47 N.E.2d 728, 
730 (4th Dist. 1943); accord, Cope v. Gepford, 326 Ill. App. 171, 61 N.E.2d 394 (1st Dist. 
1945); Martin v. Blackburn, 312 Ill. App. 549, 38 N.E.2d 939 (1st Dist. 1942); White- 
side v. O’Connor, 162 Ill. App. 108 (3d Dist. 1911); cf., King v. Haley, 86 Ill. 106 (1877). 

21 See, e.g., Gibbons v. Canavan, 393 Ill. 376, 66 N.E.2d 370 (1946). Curiously 
enough, the defense brief in the Eldridge case first propounded the theory that the 
Dram Shop Act was an exercise of the police power and then asserted that the action 
was one sounding in tort. See summary of defense brief at 22 A.L.R.2d 1123, 1125 (1952). 

22 See note 23 infra. 

23“This Act shall be liberally construed, to the end that the health, safety and 
welfare of the People of the State of Illinois shall be protected and temperance in the 
consumption of alcoholic liquors shall be fostered and promoted by sound and careful 
control and regulation of the manufacture, sale and distribution, of alcoholic liquors.” 
Int. Rev. Stat. c. 43, § 94 (1957). Cruse v. Aden, 127 Ill. 231, 20 N.E. 73 (1889), ruled 
that this title section was to be considered in construing § 135. 

See Lichter v. Scher, 11 Ill. App. 2d 441, 452, 138 N.E.2d 66, 71 (1st Dist. 1956): 
“The Dram Shop Act is unique .. . [I]t is designed to discipline a legal but ill-favored 
trade. While it applies a remedy to mitigate the evils and dangers that flow from the 
liquor traffic, it is a remedy not necessarily based on fault or negligence. . . . It is there- 
fore penal in a severe sense in its obvious purpose of subjecting to strict discipline 
those who embark in the liquor traffic and even those who as lessors or owners permit 
premises to be so used. It is true that in some cases courts have described the Act, 
insofar as it relates to damages, as remedial; that is to say, recovery is intended to reim- 
burse for losses sustained by the evils growing out of the liquor traffic. This does not 
change the essentially disciplinary and regulatory character of the Act... .” See also 
Beck v. Groe, 245 Minn. 28, 70 N.W.2d 886 (1955) (construing the Minnesota Dram 
Shop Act. 

* Redress is allowed only for injuries specifically enunciated by the Act, i.e., 
injury to means of support, property, or the person. See note 38 infra. 

*5 E.g.. Krotzer v. Drinka, 344 Ill. App. 256, 100 N.E.2d 518 (2d Dist. 1951). This 
point is more fully discussed in a comment at 37 ILL. L. Rev. 57 (1942). 

6 Tit. Rev. Stat. c. 43, § 135 (1957), provides a maximum recovery of $20,000. A 
decision construing the Act as amended in 1949 ruled that each person who had a cause 
of action could recover the statutory maximum. Childers v. Modglin, 2 Ill. App. 2d 
292, 119 N.E.2d 519 (4th Dist. 1954), discussed in 1954 U. Int. L. Forum 503. In the 
Seventieth General Assembly of the State of Illinois (1957), Senate Bill 736 and House 
Bill 1033 were introduced. Both of them would have limited the recovery allowable 
under the Dram Shop Act to an aggregate of the statutory limit. Both were recom- 
mended for passage by committee, but were ultimately tabled. Ill. Legislative Synopsis 
and Digest, 324, 824 (70th Assembly 1957). 
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recovery regardless of where the injury happened: There has been an affront 
to the statute, the sales of liquor contributing to the intoxication, which happened 
wholly within Illinois. 

To construe the Dram Shop Act as an exercise of the police power, and 
therefore to allow a cause of action in Illinois no matter where the injury was 
inflicted, is not devoid of analogous precedent. In some states where employers 
are compelled to accept the provisions of workmen’s compensation acts, re- 
covery has been allowed for an out-of-state injury on the theory that the statute 
is an exercise of the police power.27 This proposition is illustrated in Val Blatz 
Brewing Co. v. Industrial Comm’n,28 which ruled that: 


To . The state has such an interest in the welfare and protection of its 
citizens, and of those dependent upon them, that it may, in the exercise of 
the police power, extend the protection of its compensation act to citizens 
of the state who are injured while performing service outside its bound- 
aries,” 29 


The Dram Shop Act created a field of liability where none was,®° and if 
existing conflicts rules of tort law are inconsistent with the nature and intent 
of that act, an injured person ought not have to suffer because the legislature 
had not the foresight specifically to except the statute from the operation of 
the rules,*! 


27 F.g.. Ocean A. & G. Corp. v. Industrial Comm’n, 32 Ariz. 265, 257 Pac. 644 
(1927). See Dwan, Workmen’s Compensation and the Conflict of Laws, 11 Minn. L. 
Rev. 329, 336-41 (1927). 

There is also some authority for the rationale that when a tavern keeper procures 
his license and thereby assumes the liability imposed by the Dram Shop Act, he enters 
a third party beneficiary contract with the state for the benefit of his customers. Levy 
v. U-Drive Auto Renting Co., Inc., 108 Conn. 333, 143 Atl. 163 (1928), allowed extra- 
territorial operation of a statute imposing absolute liability on the lessor of an auto- 
mobile for the acts of the lessee. The case held that the statute inserted into every 
rental agreement its liability provisions for the benefit of the public at large. The 
transaction was held subject to conflicts of law rules applying to contracts, and thus 
the law of the state where the contract was made, rather than that where the injury 
occurred, was governing. The case has been criticized for torturing the transaction 
into one of contract. See, e.g., 29 Cotum. L. REv. 210 (1929). The real basis of the 
decision is thought by some to be found in the observation that “the purpose of the 
statute was ... to protect the safety of the traffic upon highways by providing an 
incentive to him who rented motor vehicles to rent them to competent and careful 
operators ....” 108 Conn. at 336, 143 Atl. at 164. Beck v. Groe, supra note 23, con- 
strued the Minnesota Dram Shop Act to sound in contract on the grounds that the bond 
required of a Minnesota tavern keeper imposed a sort of suretyship obligation on every 
sale of liquor. 

28 201 Wisc. 474, 230 N.W. 622 (1930). 


29 Td. at 481, 230 N.W. at 625. The Illinois court in Union Bridge & Constr. Co. 
v. Industrial Comm’n, 287 Ill. 396, 122 N.E. 609 (1919), held that the Illinois Workmen’s 
Compensation Act imposed a contractual obligation because that statute allowed the 
employers to elect whether to come under its coverage. The compulsory aspect of the 
Wisconsin statute is analogous to the coverage of the Illinois Dram Shop Act. 

30 Howlett v. Doglio, 402 Ill. 311, 83 N.E.2d 708 (1949); Cruse v. Aden, 127 IIl. 
231, 20 N.E. 73 (1889). Rogers v. Dwight, 145 F. Supp. 537 (E.D. Wisc. 1956), held 
that not only was the Illinois Dram Shop Act in derogation of common law, it was the 
exclusive available civil remedy and a common-law tort action could not be brought 
under Ixy. Rev. Srat. c. 43, § 131 (1957), which renders certain sales of liquor illegal. 
There appears to be no Illinois holding on this precise point. 


31“... . Through one agency or another, either by statute or by decision, rules, 
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Existing Rules of Statutory Construction Defeat the 
Purpose of the Dram Shop Act 


The Minnesota court dealt with a statute which imposed liability only if 
the sales of liquor were of the type deemed by the statute to be illegal.32_ The 
court observed that the defendant’s wrongful conduct was performed wholly 
within Minnesota. Thus, the court’s concept of the particular “wrong” involved 
was apparently the illegality of the defendant’s sale. Since the Illinois statute 
does not expressly prohibit any activity, litigation arising under it presents no 
problem of illegality. Nevertheless, recovery under this act is premised upon a 
“wrong,” that is, an activity condemned by the legislature, which is consummated 
when a person becomes intoxicated.33 It seems necessary to infer from the 
statute that the contribution to intoxication is wrongful. While it is true that 
any given sale of liquor may or may not be a contributing cause of inebriacy 
and therefore is not illegal, yet the courts have recognized that commerce in 
alcoholic beverages has an inherent capacity to work evil.34 The statute in- 
ferentially decrees that those who traffic in liquor must anticipate this potential, 
and that their acts will be deemed wrongful if drunkenness becomes an actual- 
ality.35 If it is true that all contributing sales become wrongful at the instant 
that intoxication results, then the wrongful conduct is complete and the loca- 
tion of any injury caused by the intoxication ought to be deemed immaterial. 
To deny a cause of action because of the rule of extraterritoriality is to allow 
a defendant to offend the mandates of the statute and yet escape its penalties, 
resulting in unredressed injury to one whom the statute was designed to pro- 
tect.36 


however well established, must be revised when they are found after fair trial to be 
inconsistent in their workings with an attainment of the ends which the law is meant 
to serve.” Carpozo, THE GROWTH OF THE Law 120 (1924). 

32 MINN. Stat. § 340.95 (1953), imposes liability on “any person who, by illegally 
selling, bartering or giving intoxicating liquors, caused the intoxication.” Among sales 
classed as illegal are: sales to one already intoxicated, Strand v. Village of Watson, 245 
Minn. 414, 72 N.W.2d 609 (1955); sales on Sunday, Fest v. Olson, 138 Minn. 31, 163 
N.W. 798 (1917); sales to an habitual drunkard, Posch v. Lion Bonding & Surety Co., 
137 Minn. 169, 163 N.W. 131 (1917). 

33 See note 35 infra. 

84TIn Hayes v. Civil Service Comm’n, 348 Ill. App. 146, 149, 108 N.E.2d 505, 507 
(1st Dist. 1952), it was stated: “.... And in Sager v. City of Silvis, 402 Ill. 262, the 
court characterized the business of selling intoxicating liquors at retail as one of those 
occupations which while they are tolerated are recognized as being hurtful to the public 
morals, productive of disorder, or injurious to the public. In the recent case of Hornstein 
v. Liquor Control Commission, 412 Ill. 365, the court, adverting to People ex rel. Fitz- 
gerald v. Harrison, 256 Ill. 102, said that the business of selling intoxicating liquor is 
attended with danger to the community, and is a recognized subject for regulation by 
the police power of the State.” 

85 “FTe who deliberately sells that which he knows will inflame the passions, deprive 
the party of the control of his judgment, and render him, for the time being, incapable 
of exercising proper care for personal safety, or that of his property, must be prepared 
for the consequences that may follow.” Emory v. Addis, 71 Ill. 273, 277 (1874); accord, 
Maher v. Hendrickson, 188 F.2d 700 (7th Cir. 1951). 

86 See note 2 supra. Although the statute is designed only to penalize Illinois tavern 
keepers, its protection extends to people injured who are not Illinois citizens. Rogers 
v. Dwight, 145 F. Supp. 537 (E.D. Wisc. 1956). 
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The argument that a dram shop statute is chiefly an exercise of the police 
power raises another rule of statutory construction. It is a settled maxim that 
a “penal” statute 87 should be strictly construed.28 From this it would seem to 
follow that a penal statute silent as to extraterritoriality can have no operation 
beyond the borders of the enacting state. This rule is of doubtful application 
to a Dram Shop Act which penalizes a “wrong” (the illegal contribution to 
drunkenness) completed within the enacting state and makes no attempt to 
penalize an extraterritorial violation. In any event, because this rule ranges 
from civil to criminal “penal” statutes 3® it naturally has many exceptions. The 
primary exception was stated over a century ago by Justice Marshall in refer- 
ence to a criminal statute: 


“,... [T]hough penal laws are to be construed strictly, they are not to be 
construed so strictly as to defeat the obvious intention of the legislature. 

. The intention of the legislature is to be collected from the words they 
employ. Where there is no ambiguity in the words, there is no room for 
construction.” 4° 


The Illinois Supreme Court has arrived at the same result by construing the 
Dram Shop Act as “remedial” as well as “penal,” and therefore has applied it 
liberally to “suppress the michief and advance the remedy.” #1 

Consideration must also be given to legislative activity subsequent to the 
Eldridge case. In 1955 the Illinois Dram Shop Act was amended 4? and no pro- 
vision for extraterritorial operation was included therein. This might be deemed 
by an Illinois court to be in and of itself a sufficient basis for the presumption 
that the legislature did not intend to give the statute extraterritorial operation.” 


37 This refers to penal in the “domestic” sense. Such a statute can be considered 
penal for purposes of internal construction and yet non-penal in the international sense. 
Huntington v. Attrill, 146 U.S. 657, 13 Sup. Ct. 224 (1892). See note 62 infra. Cross v. 
Ryan, 124 F.2d 883 (7th Cir. 1942), cert. denied, 316 U.S. 682, 62 Sup. Cr. 1269 (1942), 
held that the Illinois Dram Shop Act is not of such a penal nature as would exclude it 
from the original jurisdiction of district courts, which is restricted to suits of a civil 
nature. 

38 F.g., Cedar Park Cemetery Ass’n v. Cooper, 408 Ill. 79, 96 N.E.2d 482 (1951); 
Regan v. Kroger Grocery and Baking Co., 386 Ill. 284, 54 N.E.2d 210 (1944). Several 
Illinois cases have applied the rule of strict construction to limit in some manner the 
operation of the Dram Shop Act. See, e.g., Howlett v. Doglio, 402 Ill. 311, 83 N.E.2d 
708 (1949) (recovery is limited to injuries suffered “in person or property, or means 
of support”); Cruse v. Aden, 127 Ill. 231, 20 N.E. 73 (1889), Albrecht v. People, 78 
Ill. 510 (1875) (the Act does not apply to mere social hosts); Kaminski v. Rymak, 
9 Ill. App. 2d 561, 133 N.E.2d 770 (1st Dist. 1956) (cause of action denied to one of the 
owners of the defendant tavern). 

89 Hoskins Coal & Dock Corp. v. Truax Traer Coal Co., 191 F.2d 912 (7th Cir. 
1951), cert. denied, 342 U.S. 947, 72 Sup. Ct. 555 (1952); Diversey v. Smith, 103 Ill. 378 
1882); Marter v. Repp, 80 N.J.L. 530, 77 Atl. 1030 (1910). 

40 United States v. Wiltberger, 18 U.S. (5 Wheat) 76, 95-96 (1820). 

41 Howlett v. Doglio, supra note 38. 

#2In substance, the amendment (1) raised the maximum recovery from $15,000 to 
$20,000; (2) decreased the period of limitations from two years to one year; (3) pro- 
vided for survival of suits for loss of means of support; and (4) allowed a judgment for 
loss of means of support to be apportioned by the verdict among the persons injured. 

43 See, e.g., Bell v. Mosquito Abatement Dist., 3 Ill. 2d 353, 356, 121 N.E.2d 473, 
474 (1954), which said: “Where this court has authoritatively construed a statute and 
that construction has not evoked an amendment of the statute by the General Assembly, 
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Some support for this conclusion can be found in the legislative history of the 
Workmen’s Compensation Act.*# After the Illinois Supreme Court denied the 
coverage of that act to an injury which happened outside of Illinois,*® the 
legislature removed that limitation by amendment.*® Yet after the Occupational 
Disease Act,*7 which has the same policy and purpose as the Workmen’s Com- 
pensation Act,*8 was also denied extraterritorial operation 49 the legislature failed 
to provide for extraterritoriality when it amended the act five years later.5° 
The answer may lie in the importance and the public attention a specific holding 
may claim.®! It seems plausible that the legislature will be slower to rectify the 
results of an obscure decision, assuming that it is aware of it at all. Thus, it 
would seem unrealistic to presume that when it amended the Dram Shop Act in 
1955 the legislature, by its silence, intended to approve the Eldridge interpreta- 
tion of that act. If the Eldridge case was considered in the legislative amending 
process, quite another situation prevails, of course. 


Suir Brovcut UNpER THE Dram Suop Act oF THE STATE WHERE THE INJURY 
OccurreD WHEN THE INTOXICATION HAPPENED ELSEWHERE 


The doctrine of Young v. Masci®? apparently supports the proposition that 
a court may, under the rule of comity, enforce the dram shop act of the 
state where the injury occurred, even though the intoxication took place in a 
different state, and such enforcement will not violate the due process amend- 
ment of the United States Constitution.5? In Young v. Masci, which dealt with 


it will ordinarily be presumed that the General Assembly has acquiesced in this court’s 
exposition of the legislative intent. This presumption is much stronger when, as is the 
case here, not only has there been no repeal or amendment of the provision but it has 
been re-enactd.” In Gaither v. Lager, 2 Ill. 2d 293, 300, 118 N.E.2d 4, 8 (1954), the 
court stated that “it is well settled that an amendatory act is to be construed as con- 
tinuing in effect the unchanged portion thereof .... [T]he re-enactment of a statute 
which has been judicially construed is an adoption of the construction, unless a contrary 
intent clearly appears.” 

#4 Tuy. Rev. Stat. c. 48, §§ 138-72 (1957). But see the distinction between the 
Dram Shop Act and the Workmen’s Compensation Act, based on the regulatory nature 
of the former, set out in Lichter v. Scher, 11 Ill. App. 2d 441, 138 N.E.2d 66 (ist Dist. 
1956). 

45 Union Bridge and Constr. Co. v. Industrial Comm’n, 287 Ill. 296, 122 N.E. 609 
(1919). 

46 TL. Rev. Stat. c. 48, § 138 (1957). 

47 Itt. Rev. Strat. c. 48, §§ 172-172.35 (repealed in 1951). 

48 Compare Int. Rev. Stat. c. 48, § 138 (1957), with Int. Rev. Stat. c. 48, § 172.1 
(1957). 

49 Dur-Ite Co. v. Industrial Comm’n, 394 Ill. 338, 68 N.E.2d 717 (1946). 

50For a full discussion of this point see ANGERSTEIN, ILLINOIS WorKMEN’s Com- 
PENSATION § 673 (1952). 

51 As to the effect of statutory construction by a trial or intermediate appellate 
court, see Annot., 146 A.L.R. 923 (1943). Because of the mobility of employment, con- 
flicts problems arise with much greater frequency in regard to the Workmen’s Com- 
pensation Act than either the Occupational Diseases Act or the Dram Shop Act. This 
numerical weight was a prominent factor in influencing some thirty of the forty-eight 
legislatures expressly to provide coverage for out-of-state injuries. See Roos, The Prob- 
lem of Workmen’s Compensation in Air Transportation, 6 J. Air Law 1, 13-14 (1935). 

52 289 U.S. 253, 53 Sup. Cr. 599 (1933). 

53 U.S. Const. amend. XIV, § 1. See Milwaukee v. White Co., 296 U.S. 268, 273, 
56 Sup. Ct. 229, 231 (1935) (“A state court, in conformity to state policy, may, by 
comity, give a remedy which the full faith and credit clause does not compel.”). 
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a New York statute imposing strict liability on bailors of automobiles for the 
acts of their bailees,54 the defendant bailed his automobile in New Jersey. The 
bailee drove it to New York and there negligently injured the plaintiff. The 
United States Supreme Court affirmed a New Jersey court’s holding © that suit 
brought in New Jersey under the New York statute did state a cause of action.5¢ 

The problem in Young v. Masci, as would be true of an application of a 
foreign dram shop act to an Illinois tavern keeper, was the extension of statutory 
jurisdiction to cover a non-citizen who had never entered the state where it was 
effective. It is well established that when a person’s acts in one state are the 
proximate cause of injury in another, that causal relationship is sufficient to 
submit the wrongdoer to the jurisdiction of the laws of the place where the 
injury occurred.5? Young v. Masci appears to expand this proposition to hold 
that when a person enters into a transaction in one state which he knows, or can 
reasonably foresee, will extend into other states, he subjects himself to the laws 
of any state in which the transaction is carried out.58 It is not required that he 
foresee the injury. As applied to an Illinois tavern keeper, the question would 
seem to be whether the vendor of liquor knows or should reasonably foresee 
the probability that the intoxicated person will travel into another state. It is 
submitted that this would be at least a question of fact, and if such foreseeability 
is present, liability under the foreign dram shop act ought to extend to an Illinois 
tavern keeper. 

Since Young v. Masci is premised on the lex loci delicti concept that the 
controlling law is that of the state where the last act necessary to create liability 
took place, it appears to be in harmony with the rationale of the Eldridge case, 
which denied application of the Illinois statute on that same principle. Comity, as 
well as the full faith and credit clause of the Federal Constitution,®® usually 
requires a state to enforce foreign laws deemed substantive which are not repug- 
nant to its public policy.“ This is qualified by a requirement that the foreign 
statute be construed as non-penal in the international sense, because it is settled 


54N.Y. VEHICLE AND TraFFic Law § 59. 

55 Masci v. Young, 109 N.J.L. 453, 162 Atl. 623 (1932). 

56 Accord, Kernan v. Webb, 50 R.I. 394, 148 Atl. 186 (1929). 

57 Winterstein v. National Cooperage Co., 361 Ill. 95, 197 N.E. 578 (1935). 

58 “A person who sets in motion in one state the means by which injury is inflicted 
in another may, consistently with the due process clause, be made liable for that injury 
whether the means employed by a responsible agent or an irresponsible instrument.” 
Young v. Masci, 289 U.S. 253, 258, 53 Sup. Ct. 599, 601 (1933); cf., Scheer v. Rockne 
Motors Corp., 68 F.2d 942 (2d Cir. 1934) (if the bailee is without authority to drive 
into the jurisdiction where the injury occurs, statutes of that jurisdiction do not 
extend to the non-citizen bailor); Siegmann v. Meyer, 100 F.2d 367 (2d Cir. 1938) 
(where a New York citizen did not “in any degree procure, incite, or in any other 
way make himself a party to the tort” of his wife which was committed in Florida, he 
was not amenable to a Florida law rendering husbands liable for the torts of their wives). 
In Fischl v. Chubb, 30 Pa. D. & C. 40 (1937), the court, without expressly considering 
the jurisdiction problem, submitted a Pennsylvania citizen to coverage of a New Jersey 
statute imposing strict liability for dog bites when his dog bit a man in New Jersey. 

59 Scheer v. Rockne Motors Corp., supra note 58. 

6 U.S. Const. art. IV, § 1. 

61 People v. Rushworth, 294 Ill. 455, 128 N.E. 555 (1920). See Hughes v. Fetter, 
341 U.S. 609, 71 Sup. Cr. 980 (1951). 

62 The United States Supreme Court in Huntington v. Attrill, 146 U.S. 657, 13 Sup. 
Ct. 224 (1892), distinguished between a statute construed to be penal as applied within 
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that a state need not enforce the “internationally penal” laws of another.® Pre- 
sumably, a foreign dram shop act would be in harmony with the public policy of 
Illinois. Thus, present Illinois law would probably allow a cause of action based 
on a foreign dram shop act. 

It would seem best, then, to plead both the foreign and the Illinois dram 
shop acts in separate counts of the complaint.6* By this approach, the issue 
under the Illinois statute could be saved for appeal,®® which might be important 
primarily because of different proofs required.®* 


Suir Broucut Ovutswe or ILtinois UNDER THE ILLINOIS Dram SHop Act 
WHEN THE INyJuRY OccurRRED IN A SISTER STATE 


The one reported case applying these facts to a dram shop suit is Osborn v. 
Borchetta.®? The defendant sold intoxicants to one Hughes in New York. Due 
to his resulting intoxication, he injured the plaintiff in an accident in Connecticut. 
The plaintiff brought suit in a Connecticut court to recover under the New York 
Dram Shop Act.®8 The court ruled that the complaint stated a cause of action. 

Connecticut and New York have similar dram shop acts,®® and the court 
ruled that the New York act did not contravene the public policy of Con- 
necticut and thus would be honored in that state. The court further decided 
that the penal aspects of the New York act did not render it penal in the 
international sense. The New York and the Illinois cases denying extraterritorial 
operation to their respective dram shop acts were considered but were deemed 
not in point. The court observed that in those cases the litigation was not 
brought in the state where the injury occurred, but dealt with extraterritorial 
operation of a domestic statute and not with the problem of choice of law. The 
Osborn ruling, then, rested solely on the policy question of whether the New 
York statute was sufficiently harmonious with the public policy of Connecticut. 
This case is in line with the Minnesota holding that the law of the place of 
injury need not govern, but the Connecticut court’s application of that principle 
may be questioned. 

The result of the Osborn decision was twofold: (1) it resolved the choice 
of law question in favor of applying the pertinent New York law to an injury 


the enacting state and a statute construed to be penal in the international sense. The 
distinction revolves about the query whether the purpose of the statute is to punish an 
offense against the public justice of the state or to afford a private remedy to a person 
injured by a wrongful act. The latter type of statute is enforceable in a foreign court. 
Accord, Carmack v. Great Am. Indemnity Co., 400 Ill. 93, 78 N.E.2d 507 (1948); Slaz- 
man v. Boeing, 304 Ill. App. 405, 26 N.E.2d 696 (1st Dist. 1940); see Schaefer v. H. B. 
Green Transportation Line, Inc., 232 F.2d 415 (7th Cir. 1956), and Raisor v. Chicago & 
A. R. Co. 215 Ill. 47, 74 N.E. 69 (1905) (statutes which allow recovery without a show- 
ing of damage involve “true penalties” and are non-enforceable in a foreign tribunal). 

68 E.g., People v. Chicago Lloyds, 391 Ill. 492, 63 N.E.2d 479 (1945). 

64 This is authorized by Iti. Rev. Strat. c. 110, § 43 (1957). 

65 By electing to stand on a dismissal of the cause of action under the Illinois Dram 
Shop Act, the plaintiff would obtain an appealable final judgment. This would not 
affect his claim under the foreign statute. 

66 This suggested procedure has limited application, however, because of the states 
bordering Illinois only Iowa at present has a comparable dram shop act. Ia. Cope ANN. 
§ 129.2 (1949). 

87 20 Conn. Sup. 163, 129 A.2d 238 (1956). 

68 N.Y. Civit Ricuts Law § 16. 


89 Conn. GEN. Stat. § 2172d (Supp. 1955). 





























SUMMER] NOTES 297 


occurring in Connecticut; and (2) it held that the applicable New York law 
was limited to the face of the statute. Thus, the Osborn case, which purported 
to enforce rights arising under the New York law, ignored the judicial con- 
struction of that statute exhibited in Goodwin v. Young ™ and imposed liability 
on a New York citizen when a New York court presumably would not have. 
It is clear that a jurisdiction adopting a foreign law should adopt all of it,” 
and the failure of the Connecticut decree to do this would seem to leave it open 
to criticism. 

The doctrine of Erie Ry. Co. v. Tompkins,” as amplified by Fidelity Union 
Trust Co. v. Field,"3 requires a federal court to accept a state’s existing judicial 
statutory construction which is reported and has precedent value. Thus, it seems 
clear that a federal court would at present deny extraterritorial operation to the 
Illinois Dram Shop Act. 


CoNCLUSION 


When the injury occurs in a sister state which has a dram shop act, it would 
appear advantageous for the plaintiff to bring his suit under both the foreign 
and the Illinois acts. The count under the foreign statute should state a litigable 
cause of action in Illinois, and the Illinois act may be asserted on appeal in an 
attempt to overrule the Eldridge case if necessary. If the foreign state does not 
have a dram shop act, a cause of action in the Illinois courts under the Illinois 
Dram Shop Act will have to be won on appeal. 

Traditional rules of statutory construction, as well as the conflicts rules of 
tort law, are for the most part in harmony with the Eldridge case. Whether the 
Illinois courts will break away from the result of that case will depend on 
whether they are more interested in a uniform statutory coverage and a further- 
ance of the policy which motivated the Dram Shop Act than they are in strict 
conformity to rules which were not made to fit the peculiarities of the Dram 
Shop Act. 

It would seem that a suit in a sister state under the Illinois Dram Shop Act 
by virtue of the theory expounded in the Osborn case would be subject to attack 
and should be considered the last alternative by a potential dram shop plaintiff. 


James K. ALMETER 


7041 N.Y. Sup. Ct. (34 Hun.) 252 (1884). See note 4 supra. 

7 See Converse v. Hamilton, 224 U.S. 243, 32 Sup. Ct. 415 (1911); McConnell v. 
Brace-Beluche & Co., 264 Ill. App. 72 (1st Dist. 1931); 4 Wigmore, Evipence § 1271 
(3d ed. 1940); Stern, Foreign Law in the Courts: Judicial Notice and Proof, 45 Cat. 
L. REv. 23, 35-7 (1957); Nussbaum, The Problems of Proving Foreign Law, 50 Yate L. 
J. 1018 (1941). 

72 304 US. 64, 58 Sup. Cr. 817 (1938). 
73 311 U.S. 169, 61 Sup. Ct. 176 (1940). 








Comments 


THE CONGRESSIONAL POWER TO TAKE AWAY AMERICAN 
CITIZENSHIP—A PROBLEM IN “RATIONAL NEXUS.” 


“Citizenship is man’s basic right for it is nothing less than the right to have 
rights. Remove this priceless possession and there remains a stateless person, 
disgraced and degraded in the eyes of his countrymen. He has no lawful 
claim to protection from any nation, and no nation may assert rights on his 
behalf. His very existence is at the sufferance of the state within whose 
borders he happens to be.” 4 


Under the Nationality Act of 19402 this “basic right” can be taken away 
from a citizen if he commits certain acts or engages in certain conduct. Three 
cases brought under the Nationality Act were recently decided by the United 
States Supreme Court and are illustrative of the problems which such statutory 
expatriation presents. In Perez v. Brownell * an American citizen born in Texas 
of Mexican parents was held to have lost his citizenship by voting in a Mexican 
election; the applicable section of the Nationality Act was sustained as a valid 
exercise of congressional power in foreign affairs. Three justices dissented. In 
Trop v. Dulles® an American soldier who had deserted from the armed forces 
in World War II was held not to have lost his citizenship thereby. The Supreme 
Court, four justices dissenting, held that the statutory provision authorizing 
expatriation of wartime deserters was beyond the war powers of Congress. In 
Mitsugi Nishakawa v. Dulles,® the Court, two justices dissenting, held that 
Nishakawa had not lost his American citizenship by serving in the Japanese 
Army because the Government had failed to prove that his service had been 
voluntary. 

American citizenship is acquired by birth within the United States or by 
naturalization; 7 the constitutional basis for this is to be found in the fourteenth 


1 Perez v. Brownell, 356 U.S. 44, 64, 78 Sup. Ct. 568, 579 (1958) (dissent by Chief 
Justice Warren). 
254 Srat. 1137 (1940), as amended, 8 U.S.C. § 1481 (1952). 
3 The statutorily proscribed conduct has been summarized as follows: 
“(1) Obtaining naturalization in a foreign state. 
(2) Taking an oath of allegiance to a foreign state. 
(3) Entering, or serving in, the armed forces of a foreign state. 
(4) a. Accepting employment under the government of a foreign state where 
the citizen has or acquires the nationality of such foreign state. 
b. Accepting employment under the government of a foreign state for 
which employment an oath of allegiance is required. 
(5) Voting in a political election in a foreign state. 
(6) Making a formal renunciation of nationality before a diplomatic officer of 
the United States in a foreign state. 
(7) Making in the United States a formal written renunciation of nationality. 
(8) Deserting the armed forces in time of war. 
(9) Committing treason against, or attempting by force to overthrow, or bear- 
ing arms against, the United States. 

(10 Departing from or remaining outside of the United States in time of war for 
the purpose of evading training and service in the armed forces.” Note, The 
Expatriation Act of 1954, 64 Yate L.J. 1172 (1955). 

*356 US. 44, 78 Sup. Cr. 568 (1958). 

5 356 U.S. 86, 78 Sup. Ct. 590 (1958). 

6 356 U.S. 129, 78 Sup. Ct. 612 (1958). 

7 United States v. Wong Kim Ark, 169 U.S. 649, 18 Sup. Ct. 456 (1898). 
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amendment.’ Congress cannot alter the legal effect of birth in the United States,® 
but it does have regulatory power over the acquisition of citizenship by 
naturalization.!° Once acquired, however, there is apparently no distinction be- 
tween the status of naturalized citizenship and the status of citizenship by birth.! 

Loss of citizenship can occur in three ways: by nullification of the naturaliza- 
tion proceedings, by an announced intention to abandon one’s American citizen- 
ship, and by statutory expatriation, i.e., by the commission of an act which is 
said by Congress to constitute such abandonment.!2 

The congressional power to set aside naturalized citizenship on the grounds 
of fraud in the procurement should not be interpreted as part of an overall 
congressional power to take away citizenship. Rather, it indicates that a status 
of citizenship by naturalization, to be secure from administrative attack, must 
have been fairly and honestly obtained. 

The right of a citizen voluntarily to renounce his American citizenship and 
to free himself from the obligations which that citizenship entails applies both 
to citizenship by birth and citizenship by naturalization. This “right of voluntary 
expatriation,” adopted by act of Congress in 1868, is now generally recognized in 
international law,!* and the emphasis in expatriation cases has shifted from a 
desire to be rid of a citizenship to a desire to retain one. 

In statutory expatriation, actual intent is not required, for the mere doing 
of the proscribed act creates a conclusive presumption that the individual in- 
tended to abandon his American citizenship.14 Therefore it is no defense for 
an individual to show that in doing the act he did not actually intend to re- 
nounce his citizenship or that he was unaware that such conduct could result 
in expatriation.° This principle, which was reaffirmed in the three aforemen- 
tioned cases, has been justified on the grounds of necessity; the proponents of 
this view argue that no expatriation statute could be enforced if actual intent 
had to be proved in every case.!® Justices Black and Douglas, on the other hand, 
argued that Congress simply does not have the power to expatriate a citizen 
on the sole ground that he has committed a certain act, although such conduct 
may evidence an intent to abandon citizenship.17 Neither, however, should the 
mere desire of the citizen to retain his citizenship be the sole determining factor. 
Black and Douglas would apparently phrase the test as follows: Taking into 
account all of the surrounding circumstances, can the conduct of the citizen 
be fairly said to evidence an abandonment of his American citizenship? 


8“All persons born or naturalized in the United States, and subject to the juris- 
diction thereof, are citizens of the United States... .” U.S. Const. amend. XIV. 

® United States v. Wong Kim Ark, supra note 7. 

10U.S. Const. art. I, § 8, cl. 4. 

11 1 OPPENHEIM, INTERNATIONAL Law § 298 (7th ed. Lauterpacht 1948). 

12See, in general, Roche, The Loss of American Nationality, 99 U. Pa. L. Rev. 
25 (1950). 

18 BoRCHARD, DIPLOMATIC PROTECTION oF CITIZENS ABROAD § 315 (1915). 

14Savorgnan v. United States, 338 U.S. 491, 70 Sup. Ct. 292 (1950); Mackenzie v. 
Hare, 239 U.S. 229, 36 Sup. Ct. 106 (1915). 

15 See note 14 supra. 

16 See Roche, supra note 12, at 27 n. 14. 

17 Mitsugi Nishakawa v. Dulles, 356 U.S. 129, 139, 78 Sup. Ct. 612, 618 (1958) 
(concurring opinion). 
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Under both of these views, an individual can be deprived of his citizenship 
in spite of his wishes and protests, and it is submitted that in many cases this 
is not unreasonable. While citizenship is too precious a right to be taken away 
summarily, it does not seem fair to require the Government to furnish the often- 
burdensome diplomatic protection and other benefits to which a citizen has 
claim to an individual who will not clearly indicate that his primary allegiance 
belongs to the United States. Expatriation does not seem so harsh or cruel when 
it seeks, in effect, to compel such an individual either to share the burdens of 
American citizenship or forfeit that citizenship. 

It has been argued that since the principle of conclusively presumed intent 
is too well established in the law of expatriation to be disregarded, it should at 
least be confined to those cases where the individual has another citizenship upon 
which to rely and where the commission of the expatriatory act could be 
interpreted as an election of his foreign citizenship over his American citizen- 
ship.18 Limiting the conclusive presumption to an intent to transfer one’s allegi- 
ance rather than an intent to abandon would avoid those situations where mere 
ignorance of the statute leads to a condition of statelessness.1® Under this limita- 
tion a citizen could still be rendered stateless if a fair interpretation of his con- 
duct in the light of all the facts indicated that this was his intent. It is doubtful, 
however, whether such a desire for statelessness could be shown in many cases. 

Congress’ power to take away citizenship against the citizen’s own wishes is 
not the result of an express grant of such power in the Constitution. The ex- 
patriatory power which does exist has been sustained as a necessary adjunct to 
other congressional powers, principally the congressional power in the conduct 
of foreign affairs.2° It is argued that the Government must have such power in 
order to prevent embarrassment in its conduct of foreign affairs. Justice Frank- 
furter, writing for the majority in the Perez case, justified this position as follows, 


“. ... [T]he possession of American citizenship by a person committing 
the act . .. makes the act potentially embarrassing to the American Govern- 
ment and pregnant with the possibility of embroiling this country in dis- 
putes with other nations. The termination of citizenship terminates the 
problem.” 21 


Although Justice Frankfurter held that the expatriation power “must be 
reasonably related to” the regulation of foreign affairs, such a limitation would 
not cure the basic defect, according to Justice Douglas. He expressed the fear 
that a general test of “embarrassment to the Government” was so broad that 
under it many types of politically unpopular conduct could be subjected to the 
threat of expatriation, including conduct occurring wholly within the borders 
of the United States.22 These two views might be reconciled by requiring that 
the expatriation serve some function in addition to the deterring of conduct 
which the Government considers embarrassing, so that it can truly be said that 
the expatriation has “terminated the problem.” 

The foreign voting provision in the Nationality Act does not expressly 
exempt from the operation of the statute such foreign voting by an American 


18See Note, The Expatriation Act of 1954, 64 Yate L.J. 1172, 1178 (1955). 
19 [bid. 

20See Roche, supra note 12, at 26-27. 

1 Perez v. Brownell, 356 U.S. 44, 60, 78 Sup. Ct. 568, 577 (1958). 

22 Jd. at 80-82, 78 Sup. Ct. at 587-88 (dissent). 
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which is legal under the laws of the foreign nation. The majority in the Perez 
case did not read such a limitation into the statute; therefore, under Perez, the 
Government need only show that the citizen voted and that the election was 
political in nature. It was on this issue that Justice Whittaker registered his 
dissent, contending that this section of the statute was too broadly phrased and 
that the Government could not reasonably argue that such conduct was embar- 
rassing if it did not even show that such voting was illegal.23 While it is true 
that foreign voting by Americans has given rise to some unpleasant situations 
in the history of American diplomacy,?4 and conceding that the Government 
in its conduct of foreign affairs has an interest in al] foreign voting by its citizens, 
it can hardly be reasonably said to have so great an interest that citizenship can 
be taken away for acts to which the foreign nation itself attaches no penalty. 
It addition, it would seem that if the “rational nexus” between expatriation and 
the foreign affairs power is to be preserved, then the test of “embarrassment” 
should be limited to cases of potential friction between the United States and 
that foreign nation in which the voting occurred. If the concept is broadened 
to include conduct which “might embarrass” the United States in the eyes of 
the whole world, then perhaps Justice Douglas’ fears are justified. 

It seems hard to deny that in certain of the situations set out in the 
Nationality Act, e.g., desertion during wartime, the use of expatriation is largely, 
and perhaps exclusively, punitive in function; certainly the military considered 
it as such.25 Yet there seems to be little inclination on the part of the pro- 
ponents of statutory expatriation frankly to recognize it as punishment, and 
having recognized it as such, to justify its validity. In the Trop case the Govern- 
ment apparently defended the wartime desertion provision on the ground that a 
refusal to perform “the highest duty of American citizenship” justified the loss of 
that citizenship.2® While Justice Frankfurter in his dissent did not completely 
deny or ignore the punitive aspect of expatriation, he argued that it could not 
be considered punishment “in any valid constitutional sense.” 27 This seems 
difficult to justify even on a theoretical basis. In order to curtail wartime deser- 
tion, the consequence of expatriation was affixed thereto. If the purpose of such 
additional power was not to punish and to deter, what other “rational nexus” 
between the power and the purpose can there be? 

The holding in the Trop case that expatriation for desertion is “cruel and 
unusual punishment” in violation of the eighth amendment suggests a judicial un- 
willingness to leave the ultimate determination of an American citizen’s status 
in the hands of the military. On the basis of the Trop decision it is hard to see 
how any future grant of expatriatory power to the military will be sustained. 

As far as non-military use of statutory expatriation is concerned, one feels 
that here too there is a general distrust of this power, and an awareness that it 


23 Td. at 84-85, 78 Sup. Ct. at 590 (memorandum). 

24For congressional concern over American citizens’ participation in the Saar 
plebiscite, see Hearings Before the House Committee on Immigration and Naturalization 
on H.R. 6127, 76th Cong., 1st Sess., at 286-87 (1939). 

25 See War Department Circular No. 273, 1942, Compilation of War Department 
General Orders, Bulletins and Circulars (Government Printing Office 1943)343; (sent 
to troops in the field informing them that henceforth a deserter’s citizenship could be 
taken away). 

26 See Trop v. Dulles, 356 U.S. 86, 112, 78 Sup. Ct. 590, 604 (1958). 
27 Td. at 124, 78 Sup. Ct. at 610 (dissent). 
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is, after all, a form of punishment in most cases. The desire, evidenced in the 
Nishakawa case, of giving the citizen the benefit of the doubt when difficult 
matters of proof arise, suggests that the Court feels that the severity and per- 
manence of expatriation require that it be imposed with restraint and caution. 
The history of statutory expatriation in the United States is short and rather 
recent. The decisions herein discussed indicate that the Supreme Court will 
not view increased congressional activity in this field with particular favor. 


HEIN JUERGENSEN 

















Recent Decisions 


CONSTITUTIONAL LAW-—lIllinois “Quick Taking” Amendment Held Valid. 
(Illinois) 


The Illinois Eminent Domain Statute as recently amended! permits the 
state to move, prior to payment of the condemnation award, for an immediate 
vesting of title to land needed for highway purposes. The amendatory legisla- 
tion requires that the motion include the time schedule for the project, the effect 
of the schedule, and the necessity for the taking. If the motion is successful the 
state must deposit 125 per cent of the preliminary estimate of compensation made 
by the court. Withdrawal of this amount, by the owner, is permitted after he 
has complied with certain formalities, and in any event the determination of the 
final award is fixed as in a normal condemnation proceeding. Shortly after 
passage of the act, the Department of Public Works invoked the provision to 
acquire the defendant’s land for use in a highway building program. The “Quick 
Taking” Act was challenged as unconstitutional because it allowed a taking of 
property prior to payment. This contention was accepted by the trial court. On 
appeal, held: Reversed and remanded. Prepayment is not required by the Illinois 
Constitution if, as under this statute, the property owner’s right to compensation 
is reasonably secured. Department of Public Works & Bldg. v. Butler Co., 13 Ill. 
2d 537, 150 N.E.2d 124 (1958). 

Eminent domain has been characterized as an attribute of sovereignty. 
However, a constitutional requirement that the owner be paid for property 
taken generally restricts the scope of this power.? As a result of this qualification 
the problem of how the owner is to be secured in his right to payment has been 
created. Depending upon the attitude and the constitutional provisions within a 
jurisdiction, the solution has ranged from a strict requirement of prepayment ® 
on the one hand to a granting of use without the posting of security on the other.* 

Federal courts have taken the position that authority may be granted for 
taking possession pending inquiry as to the final amount of compensation which 
must be paid.5 The federal Declaration of Taking Act ® is similar to the Illinois 
amendment and has been judicially accepted since 1931. This is a recognition 
that the efficient completion of public projects requires a compromised policy 
dispensing with prepayment but retaining a security device insuring reimburse- 
ment to the owner.” 

The subject of payment has received diversified treatment by the several 
states. Conservative constitutional provisions require that property shall not be 
taken without compensation first being paid. The requirement that compensa- 
tion actually be determined and paid before taking has resulted from a strict 


1 Jit. Rev Stat, c. 47, § 2.1 (1957). 
2 United States v. Miller, 317 U.S. 369, 63 Sup. Ct. 276 (1942). 


3Covington S.R.T. Ry. v. Piel, 87 Ky. 267, 8 S.W. 449 (1888); 3 NicnHozs, 
Eminent Domain § 8.713 (2d ed. 1950) (the requirement of prepayment is found in the 
Civil Code and was included in the Code of Napoleon). 


4 Talbot v. Hudson, 16 Gray (Mass.) 417 (1860). 


5 Crozier v. Krupp, 224 U.S. 290, 32 Sup. Cr. 488 (1912) (the Fifth Amendment 
does not require prepayment); Jurley v. Kincaid, 285 U.S. 95, 52 Sup. Ct. 267 (1932); 
Hessell v. Smith, 15 F. Supp. 953 (E.D. Ill. 1936). 


6 46 Stat. 1421, 1422 (1931), 40 U.S.C.A. §§ 2580a-e (1954). 
7 United States v. 2.4 Acres of Land, 138 F.2d 295 (7th Cir. 1943). 
8 IpAHo Const. art. I, § 14; Muss. Const. art. III, § 17. 
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reading of this language,® whereas a liberal interpretation permits the pledge of 
public credit as an adequate substitute.1° The constitution of Ohio has specifically 
authorized the taking of private property for the purpose of making or repairing 
roads without first compensating the owner.1! Numerous state constitutions 
make no reference to the time of payment in their provisions requiring that 
private property not be taken without just compensation.!? Qualified by the 
owner’s right to reasonable security, this type of provision has been construed 
to place the determination of the manner of payment in the discretion of the 
legislature.18 Although the Illinois constitutional provision is within this classifi- 
cation, it has not, until the instant case, received this construction.!4 

The Illinois Supreme Court’s conclusion that it would not be a transgression 
of the property owner’s rights to allow immediate use of his premises was 
reached in the face of almost 100 years of case law to the contrary. As early as 
1859 the Supreme Court, while upholding a taking prior to payment, indicated 
that prepayment was the most desirable method for securing the constitutional 
requirement of just compensation. 15 After the 1870 Constitution, notwithstand- 
ing the absence of a prior payment provision,!® statements made by the court 
established and maintained the position that prepayment was a constitutional 
guarantee from which deviation would not be tolerated.17 This attitude cul- 
minated in the case Department of Public Works v. Gorbe which invalidated a 
1947 “Quick Taking” statute.18 

The court in the instant case overruled the Gorbe case stating that it was 
based entirely upon dicta. An illustration of the language which the court 
classed as dicta is found in Moore v. Gar Creek Drainage Dist. where the court 
said, “No citizen shall be thus deprived of his property until compensation for 
the same has not only been fixed but paid to him.” 1® In that case an injunction 
was entered to prevent county officials from taking land without first initiating 
a condemnation proceeding. Frequent and emphatic statements of this nature 
since 1870, although technically dicta, suggest that the requirement of prepay- 
ment may have been a solidified principal of law at the time of the Gorbe case. 

It is submitted that the instant case is correct, whether the previous re- 
quirement of prepayment was settled law or merely based upon dicta, because it 
represents a judicial response to a social need. The acceptance of this legislation 
is a step toward a practical concept of eminent domain, which is needed for the 
completion of projects such as the present highway building program. Prior to 
the decision, an owner, through the use of dilatory tactics, could seriously inter- 


® Crane v. City of Harrison, 40 Idaho 229, 232 Pac. 578 (1925). 
10 Byrd v. Board of Supervisors, 179 Miss. 880, 176 So. 386 (1937). 
11 Carnabuccio v. Pennsylvania R. R., 59 Ohio App. 37, 16 N.E.2d 1006 (1938). 


12 Nes. Const. art. I, § 21; N.Y. Const. art. I, § 7 a; Tenn. Const. art. I, § 21; 
Wyo. Const. art. I, § 33. 

18 State v. Several Parcels of Land, 79 Neb. 638, 113 N.W. 248 (1907); State High- 
way Dep’t v. Mitchell’s Heirs, 142 Tenn. 58, 216 S.W. 336 (1919). 

1446 Itt. L. Rev. 788 (1951). 

15 Johnson v. Joliet & Chicago Ry., 23 Ill. 124 (1859). 

16 Trt. Const. art II, § 13 (1870) (Amendments requiring prepayment were pro- 
posed but not accepted. Journal of Constitutional Convention, pp. 42, 48, 193, & 475; 
Debates and Proceedings of Constitutional Convention, vol. I, pp. 88, 93, 155, & 858). 


17 City of Winchester v. Ring, 315 Ill. 358 (1925). 


18 Department of Public Works v. Gorbe, 409 Ill. 211, 98 N.E.2d 730 (1951). 
19 Moore v. Gar Creek Drainage Dist., 266 Ill. 399, 403 (1914). 
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fere with a construction schedule. Prolonged delay had the effect of forcing the 
state to pay a higher than “just” value for the needed property. This was unfair 
to the state, the taxpaying public, and the delaying party’s neighbors who had 
received a “just” but smaller award. These evils will, however, be rectified by 
the current policy without diminishing the protection of the owner’s right to 
“just compensation.” 


Lutuer C. McKinney 


CONSTITUTIONAL LAW-—State Tax Held Valid as Applied to Property of 
the United States. (United States) 


Plaintiff was a subcontractor under a prime contract between two other 
companies and the United States for the manufacture of airplane parts. The 
terms of the agreement provided that there should be partial payment to 
plaintiff as work progressed and that upon such payment title to all parts, ma- 
terials, and work in process should vest in the United States. The city of 
Detroit assessed a tax ! against the plaintiff based in part upon the value of prop- 
erty to which title had passed to the United States under the subcontract but 
possession of which was retained by plaintiff on tax day. Plaintiff, with the 
federal government intervening in its behalf, brought an action in the district 
court and recovered the taxes paid.2 The Court of Appeals of the Sixth Circuit 
affirmed.? On certiorari, held: Reversed (four justices dissenting). Plaintiff was 
taxed for its possessory interest in the property which it was using for its own 
private gain. No attempt was made by the local revenue authorities to tax the 
property interest of the United States, nor did the assessment discriminate 
against the federal government; therefore, there were no grounds upon which 
to invoke the doctrine of federal immunity from state taxation. Detroit v. 
Murray Corp. of America, 355 U.S. 489, 78 Sup. Cr. 458 (1958). 

The Constitution is silent upon the question of the tax immunity of the 
federal government. However, Chief Justice Marshall, in McCulloch v. Mary- 
land,* enunciated the principle that the means employed by the Government 
of the United States in carrying out the powers delegated to it by the Con- 
stitution should not be subjected to state taxation. For almost 140 years this 
constitutional principle has been applied by the Supreme Court; yet at no 
time has there been any one definitive test with which to determine whether 
the principle is violated by a particular state revenue law.5 The language of 
McCulloch v. Maryland clearly indicates that a state tax on federal instru- 
mentalities was objectionable to Marshall because of the economic burden that 


16 Micu. Stat. ANN, §§ 7.1, 7.10, 7.81 (1957). The local taxing provisions pertinent 
here provided as follows: “All real and personal property within the city subject to 
taxation by the laws of this state shall be assessed at its true value. ...” Charter of the 
City of Detroit tit. VI, c. II, §1. “All city taxes shall be due and payable on the fifteenth 
day of July in each year, and on that date shall become a lien on the property taxed... 
[T]he owner or person in possession of any personal property shall pay all taxes 
assessed thereon.” Jd. tit. VI, c. IV, § 1. 

2 132 F. Supp. 899 (E.D. Mich. 1955). 

3234 F.2d 380 (6th Cir. 1956). 

£17 U.S. (4 Wheat.) 316 (1819). 

5See Powell, “The Waning of Intergovernmental Tax Immunities, 58 Harv. L. 
REv. 633 (1945). 
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might thereby be imposed by a state government upon the national government.® 
Thus, the Court, in Panhandle Oil Co. v. Mississippi ex rel. Knox,’ held a state 
sales tax unconstitutional because its practical effect was to add to the costs of 
purchases by the United States. The “economic burden test” was invoked in a 
number of cases,8 but after being weakened in James v. Dravo Contracting Co.,® 
it was repudiated in Alabama v. King & Boozer. There a unanimous Court 
expressly overruled the Panhandle Oil Co. case and held that, regardless of where 
the economic burden might fall, the state tax was not void on the grounds of 
federal immunity because the “legal incidence” of the tax was not on the United 
States. Thus, the state of the law at the date of the instant case may be said 
to have been that the validity of a state tax under the federal immunity doctrine 
will be determined by the conceptualistic question of its legal incidence rather 
than by its economic burden. 

A survey of the historical development of the concept of federal immunity 
with regard to state property taxes is helpful in determining when the legal 
incidence of such a tax will be said to be upon the United States. In 1885, in 
Van Brocklin v. Tennessee,1 the Court for the first time declared that a state 
tax upon property owned by the federal government was in violation of the 
doctrine of federal immunity. This decision appeared to be a grant of absolute 
immunity of United States property from state or local taxation.12 The law 
soon became settled, however, that a government interest in the property 
greater than mere legal title was necessary to render that property immune from 
state taxation. Thus, in Northern Pacific Ry. v. Myers,3 the Court held that 
the grantee and beneficial owner of government land could not avoid a state 


6 “That the power to tax involves the power to destroy; that the power to destroy 
may defeat and render useless the power to create; that there is a plain repugnance, in 
conferring on one government a power to control the constitutional measures of another, 
which other ... is declared to be supreme . . . are propositions not to be denied.” Mc- 
Culloch v. Maryland, supra note 4, at 431. 

7277 US. 218, 48 Sup. Ct. 451 (1928). See also Graves v. Texas Co., 298 U.S. 393, 
401, 56 Sup. Ct. 818, 822 (1936), where the Court in striking down a state tax on 
storage of gasoline to be sold to the federal government noted that “the validity of 
the tax is to be determined by the practical effect of enforcement.” 

8 The test was applied to the question of the validity of a federal tax on the 
income of a state employee in Helvering v. Gerhardt, 304 U.S. 405, 58 Sup. Ct. 969 
(1938), but it was held that the burden thereby imposed upon the state government 
was not substantial enough to render it invalid under the intergovernmental immunity 
doctrine. The same reasoning was employed in Graves v. New York ex rel. O’Keefe, 
306 U.S. 466, 59 Sup. Ct. 595 (1939), where a state income tax on the income of a 
federal employee was sustained. 

9302 U.S. 134, 58 Sup. Ct. 208 (1937). The Court upheld a state tax on a con- 
tractor’s gross receipts, admitting that it might increase the cost of a government project. 

10314 U.S. 1, 62 Sup. Cr. 43 (1941). The Court upheld a state sales tax on pur- 
chases of building materials by one who was using them in the performance of a “cost- 
plus” contract with the United States, although the economic burden clearly fell upon 
the federal government. 

11117 U.S. 151, 6 Sup. Ct. 670 (1885). 

12 “But all the assessments were unlawful, because made while the land was owned 
by the United States. . . . [NJeither the people nor the legislature of Tennessee had 
power, by constitution or statute, to tax the land in question, so long as title remained 
in the United States.” Van Brocklin v. Tennessee, supra note 11, at 180, 6 Sup. Ct. at 686. 
18 172 U.S. 589, 19 Sup. Ct. 276 (1889). 
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property tax thereon merely because as of tax day no patent had been issued 
by the United States. In New Brunswick v. United States,1* the purchaser of 
land from the United States under an installment contract objected to the pay- 
ment of a local property tax measured by the full value of the land on the 
grounds that legal title was still in the federal government. The Court held 
that the purchaser was the equitable owner of the land and that the property 
interest of the government, which was in reality only that of a mortgagee, was 
not sufficient to invoke the doctrine of federal immunity.15 This position was 
recently reaffirmed in S.R. A., Inc. v. Minnesota,® where Justice Reed, in re- 
jecting the Government’s claim of immunity said: 


“To say that the payment of the purchase price is a necessary condition 
precedent to the loss of federal immunity is to make the rule too mechanical. 
It should be sufficiently flexible to subject real private rights, disentangled 
from federal policies, to state taxation.” 17 


This language seems to outline a flexible and yet workable test—when a 
tax is essentially upon private rights in the property, it is valid even though the 
United States may also have rights therein. If, on the other hand, the federal 
interest in the property is paramount, then it will enjoy constitutional immunity. 
Thus, in Esso Standard Oil Co. v. Evans,!8 the Court held that in essence the 
Tennessee tax was upon the private corporation’s privilege of storing gasoline 
in the state measured by gallonage. It was merely incidental that the federal 
government owned this particular gasoline, and its ownership was not taxed. 

The Court in the instant case held that the tax here imposed, like the tax in 
Esso Standard, was upon a private property right, possession of the property by 
plaintiff, Murray Corporation. The Government’s interest in the property, 
the legal title which vested in it under the contract as a security device, was not 
the subject of the tax. The Government urged that the tax was invalid under 
United States v. Allegheny County,?° where a Pennsylvania tax measured by the 
value of machinery leased by the United States to a manufacturer for use in 
producing heavy guns under a contract with the Government was declared in 
violation of federal immunity. The Court in the instant case attempted to dis- 
tinguish Allegheny County on the grounds that while the county there assessed 
a tax against “government property as such,” 2! the local taxing authorities in 
the principal case made no attempt to reach the Government's interest. It would 
seem that the distinction between a tax on the property itself which is asssessed 
against the possessor and a tax on possession, where both are measured by the 


14276 U.S. 547, 48 Sup. Ct. 371 (1928). 

15 See also Thompson v. Arnold, 147 N.E.2d 903 (Ind. 1958). The Indiana Supreme 
Court held that the mortgagee interest of the federal government in corn placed in 
storage under the Agriculture Stabilization and Conservation program was not a suffi- 
cient property interest to relieve the farmer from liability for a state property tax on 
the corn. 

16 327 U.S. 558, 66 Sup. Ct. 749 (1945). 

17§. R. A. Inc. v. Minnesota, supra note 15, at 569, 66 Sup. Ct. at 756. 

18 345 U.S. 495, 73 Sup. Ct. 800 (1953). 

19“A tax on storage is not intrinsically different from a tax on possession, at least 
where in both instances the private party is holding the property for its own gain.” 
Detroit v. Murray Corp. of America, 355 U.S. 489, 495, 78 Sup. Ct. 458, 461 (1958). 

20 322 US. 174, 64 Sup. Ct. 908 (1944). 

21 Detroit v. Murray Corp. of America, supra note 19, at 494, 78 Sup. Ct. at 461. 
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value of the property, is a distinction of form, not of substance. The better 
view would seem to be that the Court overruled United States v. Allegheny 
County .?? 

Two cases decided by the Court on the same day as the decision in the 
instant case reach comparable results on the same theory. In United States v. 
Detroit,23 the Court, two Justices dissenting, upheld a Michigan statute providing 
that a private party using tax-exempt real property in a business for profit is 
subject to taxation on that property the same as he would be were he the 
owner in fee.24 The Court rejected the argument that, as applied to the lessee 
of a Government-owned industrial plant, the statute violated the doctrine of 
federal immunity.25 The same Michigan statute was sustained as applied to a 
corporation using a federally owned plant in the performance of the Govern- 
ment contract, in United States v. Township of Muskegon.*® There the Court 
held that although the taxpayer was not technically a lessee of the property, 
the control retained by the United States under the contract was not sufficient 
to render the private corporation a “servant” of the Government for tax pur- 
poses.?7 

It may be concluded that under the present status of the law property of 
the United States which is not specifically granted immunity from state taxa- 
tion by Congress will enjoy such immunity only where there is no substantial 
private interest in the property in question upon which the state may attach 
the legal incidence of its tax. It is not to be concluded that the doctrine of 
federal immunity is no longer a part of American constitutional law.28 However, 
it seems clear from these recent decisions that a beneficial owner of property, 
who is using it for his own personal gain, cannot escape a state general property 
tax thereon merely because there is a concurrent property interest in the United 
States. Whether that interest be characterized as a reversion in fee, a security 
interest, or as legal title, it will not be considered federal ownership for tax 
purposes. 


Joun F. McNett 


22 Justice Whittaker in his dissent invoked the Allegheny County case as con- 
trolling in the instant case. 

23 355 U.S. 466, 78 Sup. Ct. 474 (1958). 

246 Micu. Stat. ANN. § 7.7(5), (6) (1957). 

25In absence of such a statute the Court of Appeals of New York recently held 
that the interest of the federal government as lessor could not be reached by a New 
York real property tax. Fort Hamilton Manor, Inc. v. Boyland, CCH N.Y. Tax Rep. 
q 98057 (April 3, 1958). 

26 355 U.S. 484, 78 Sup. Cr. 483 (1958). 

27 See Kern Limerick v. Scurlock, 347 U.S. 110, 74 Sup. Ct. 403 (1954), where the 
Court held that the corporation under the Government contract was in effect a pur- 
chasing agent for the United States; therefore, a state sales tax on purchases by the 
corporation in performance of the contract was directly against the Government and 
void. A bill, S.6, has recently been passed by the Senate which would overrule this 
decision by eliminating claims of immunity from state and local taxes based on con- 
tracts with the United States. 104 Conc. Rec. 2946 (daily ed. March 4, 1958). 

28 Certainly federal property, the governmental use of which is exclusive and 
unconnected with private gain, remains immune from state taxation. It is submitted 
that the doctrine of the instant case would not go so far as to sustain a general property 
tax on the federal gasoline as to which a storage tax was sustained in Esso Standard 
Oil Co. v. Evans, 345 U.S. 495, 73 Sup. Ct. 800 (1953). 
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CRIMINAL LAW—Retrial for First Degree Murder After Reversal of Con- 
viction for Second Degree Murder Held Double Jeopardy. (United States) 


Under an indictment brought in the Federal District Court of the District 
of Columbia for arson and for first degree murder while in the perpetration of 
arson, Green was convicted of arson and second degree murder. On appeal the 
second degree murder conviction was reversed and the case remanded on the 
ground that the evidence did not sustain the verdict.1 Green was retried and 
convicted of murder in the first degree, and the court of appeals affirmed.2 On 
certiorari to the United States Supreme Court, held: reversed (four Justices 
dissenting). The failure of the original jury to return a verdict as to the de- 
fendant’s guilt of first degree murder was an implied verdict of acquittal of that 
offense. As a result, the second trial and conviction upon an indictment for 
murder in the first degree violated the defendant’s constitutional rights under 
the double jeopardy clause of the fifth amendment.’ Green v. United States, 
355 U.S. 184, 78 Sup. Ct. 221 (1957). 

Substantially the same issue was before the Supreme Court over fifty years 
ago in Trono v. United States.4 In a five to four decision the Court held that 
the defendant had waived his right to rely on the acquittal of the greater offense 
by appealing his conviction for the lesser offense, and that retrial for the greater 
offense was therefore proper.® In the instant case, the majority opinion dis- 
tinguished the Trono decision® and rejected its rationale. In attacking the 
reasoning of the Court in the Trono case, Justice Black noted that the double 
jeopardy clause of the fifth amendment would have precluded retrial for first 
degree murder in the instant case if there had been no appeal from the con- 
viction of murder in the second degree, or if the conviction had been affirmed 


1 Green v. United States, 218 F.2d 856 (D.C. Cir. 1955). 
2 Green v. United States, 236 F.2d 708 (D.C. Cir. 1956). 


3The double jeopardy clause of the fifth amendment provides: “. ... nor shall 
any person be subject for the same offence to be twice put in jeopardy of life or 
limb ....” U.S. Const. amend. V. 

4199 U.S. 521, 26 Sup. Cr. 121 (1905). 

5In the Trono case, a Philippine Island magistrate acquitted the defendants of 
murder but convicted them of the included offense of assault. On appeal to the 
Supreme Court of the Philippines, judgment was reversed, and under procedures peculiar 
to local law the defendants were found guilty of homicide, which is comparable to 
second degree murder. The United States Supreme Court affirmed the judgment, stat- 
ing that the second “trial” by the appellate court did not constitute double jeopardy. 
“ ... [T]he judgment is one entire thing . . . as he brings up the whole record for 
review he thereby waives the benefit of the provision in question ... .” Jd. at 531, 
26 Sup. Cr. at 123. 

6 The majority opinion in the instant case notes that “all that was before the Court 
in Trono was a statutory provision against double jeopardy pertaining to the Philippine 
Islands ....” 355 U.S. at 197, 78 Sup. Ct. at 228. However, the language of the statute 
was substantially identical to that found in the double jeopardy clause of the fifth 
amendment. Furthermore, the majority opinion in the Trono case states that “We may 
regard the question as thus presented the same as if it arose in one of the Federal courts 
in this country.” Trono v. United States, supra note 4 at 530, 26 Sup. Cr. at 123. A 
similar statement was made by Justice McKenna in his dissenting opinion. Id. at 539, 
26 Sup. Ct. at 125. Since both the majority and dissenting Justices treated the case as 
if it actually involved a construction of the fifth amendment, the disinction drawn by 
the Court in the instant case, although technically valid, seems a doubtful ground upon 
which to dispose of Trono v. United States. To the same effect, see Green v. United 
States, supra note 2, at 712. 
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on appeal.? As a result, the Trono rationale forces the defendant to decide 
whether he will serve a prison sentence of five to twenty years in order to 
retain this constitutional protection, or whether he will appeal the erroneous 
decision and hazard the possibility of a death sentence on retrial.8 “The law,” 
Justice Black concluded, “should not, and in our judgment does not, place the 
defendant in such an incredible dilemma.” ® 

Although the Trono decision and the instant case are the only Supreme 
Court decisions concerning retrial for a greater inclusive offense after reversal 
of a conviction for a lesser included offense,!® thirty-six state courts have had 
occasion to pass on the question.1! Nearly one-half of those state courts espouse 
the limited waiver doctrine,!2 as does the majority opinion in the instant case. 
Under this doctrine, the failure to convict of the inclusive crime, coupled 
with the conviction for the lesser offense, is regarded as an implied acquittal 


7 United States v. Ball, 163 U.S. 662, 16 Sup. Ct. 1192 (1896). See Peters v. Hobby, 
349 U.S. 331, 75 Sup. Ct. 790 (1955); United States v. Sanges, 144 U.S. 310, 12 Sup. 
Ct. 609 (1892). 

8 Holmes found the waiver theory unpalatable, for “it cannot be imagined that the 
law would deny to a prisoner the correction of a fatal error, unless he should waive 
other rights so important as to be saved by an express clause in the Constitution of the 
United States.” Kepner v. United States, 195 U.S. 100, 135, 24 Sup. Ct. 797, 807 (1904) 
(dissent). However, eighteen months after making this judicial pronouncement, Holmes 
concurred without opinion in the Trono decision. It appears that although he agreed 
with the result in the Trono case, Holmes would have preferred the decision to have 
been based on a different theory, for he had stated in his dissent to Kepner that “a 
second trial in the same case must be regarded as only a continuation of the jeopardy 
which began with the trial below.” Jd. at 137, 24 Sup. Ct. at 807. (Emphasis added.) 
Therefore, although the Trono case may be authority for allowing retrial for the 
greater offense, it would nonetheless seem that a majority of the Court rejected the 
waiver theory espoused by the Justice who wrote the principal opinion. 

9355 US. 184, 193, 78 Sup. Cr. 221, 227 (1957). 

10No other federal case has been found on the point. However, the decision of 
the Court in Stroud v. United States, 251 U.S. 15, 40 Sup. Ct. 50 (1919), to the effect 
that an increase in punishment on a second trial for the same offense did not violate the 
double jeopardy provision of the fifth amendment, seems to present a strong analogy. 


11 Representative cases from these thirty-six states are collected in a note to the 
dissent in the instant case. 355 U.S. 184, 216-18 n.4, 78 Sup. Ct. 221, 238-40 n.4 (1957). 
Forty-three states have constitutional provisions in regard to double jeopardy. Due 
to a considerable variation in wording, not all are strictly comparable to the federal 
provision. See ALI, ADMINISTRATION oF CrIMINAL Law: DovusLe JEOPARDY 7, 62-63 
(1935) (hereinafter referred to as ALI Draft), where the state constitutional provisions 
are collected; Kneier, Prosecution Under State Law and Municipal Ordinances as 
Double Jeopardy, 16 Corn. L.Q. 201, 202 (1931); note, 66 Yate L.J. 592 (1957). 

12 F.g., People v. Newman, 360 Ill. 226, 195 N.E. 645 (1935); Ex parte Williams, 
58 N.M. 37, 265 P.2d 359 (1954). The cases decided up to 1935 are collected in ALI 
Draft 123-25. At the time the Trono case was decided, the limited waiver doctrine was 
the prevailing view in the United States. See Trono v. United States, 199 ‘U.S. 521, 
540, 26 Sup. Ct. 121, 126 (1905) (dissenting opinion collecting cases). See also Annots., 
5 L.R.A. (ms.) 571 (1907); 22 L.R.A. (n.s.) 959 (1909). Apparently, limited waiver 
was also the common-law view. 4 BLAcKsTONE’s COMMENTARIES * 336. However, the 
American authorities are now nearly equally divided on the question. See ALI Draft, 
119-25, and the dissenting opinion in the instant case, 355 U.S. at 216-18 n.4, 78 Sup. Ct. 
at 238-40 n.4. See also Annot., 59 A.L.R. 1160 (1929). 

18 However, it appears that the Court in the instant case is relying entirely on the 
silence of the jury as to the charge of first degree murder, and disregarding the implica- 
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of that greater crime. The defendant is held to have appealed from only that 
part of the record which relates to his conviction of the lesser crime, and the 
implied acquittal therefore stands as a bar to a second prosecution for the 
greater inclusive offense.14 

The remaining state courts which have considered the issue recognize the 
implied acquittal, but hold that nothing remains to support this implication 
once the conviction for the lesser offense has been reversed.15 As a consequence, 
retrial is allowed for the greater offense as well as for the included offense. Since 
the defendant is in effect forced to open up the entire case anew in order to 
appeal successfully an erroneous conviction for a lesser included crime, this 
view is often described as the doctrine of absolute waiver. 

It may be doubted whether either theory constitutes a useful tool for 
reaching well-reasoned results. Both theories have as their foundation the con- 
stitutional prohibition against retrial in a case where the defendant has not 
appealed. But, as Justice Frankfurter points out, to speak of this prohibition 
as an “acquittal” is to give a “fictional description to a legal result: that... [if] 
he is content to accept this conviction, the State may not again prosecute him 
for the greater offense.” 16 Since this prohibition is absolute in all cases, it can 
hardly be contended that it is in any way dependent upon an implication or 
inference as to what the jury in fact believed in regard to the defendant’s guilt 
or innocence of the greater offense. 

The basic considerations which underlie each of the doctrines are seldom 
clearly articulated in the decisions. Yet it is quite apparent that the proponents 
of the doctrine of absolute waiver emphasize the possibility that many convic- 
tions for the lesser offense are actually examples of jury error or leniency,!7 
while the courts which espouse the limited waiver theory are concerned with 
the danger that retrials for the greater offense may result in unnecessary 
harassment or even conviction of innocent men. While it seems logical to 
investigate the possibility that some persuasive inference can be draw from the 


tions of the conviction for second degree murder. In a footnote, the Court states, “It 
should be noted that Green’s claim of former jeopardy is not based on his previous 
conviction for second degree murder but instead on the original jury’s refusal to convict 
him of first degree murder.” 355 U.S. at 190 n.11, 78 Sup. Crt. at 225 n.11. Yet it would 
seem, as Justice Frankfurter points out, that if the silence of the jury is assessed with- 
out regard to otier action which the jury may have taken in the case, “all that can 
with confidence be said is that the jury was in fact silent.” Jd. at 215, 78 Sup. Ct. at 
237 (dissent). 

14 An often quoted statement of the limited waiver doctrine is found in an early 
New York case: “But that waiver, unless it be expressly of the benefit of the verdict 
of acquittal, goes no further than the accused himself extends it. His application for 
a correction of the verdict is not to be taken as more extensive than his needs... . 
He, therefore, waives his privilege as to one, and keeps it as to the other.” People v. 
Dowling, 84 N.Y. 478, 483 (1881). Due to a statute, the present New York view is te 
the contrary. See People v. Palmer, 109 N.Y. 413, 17 N.E. 213 (1888). 

15 F.g., Lopez v. Killegrew, 202 Ind. 397, 174 N.E. 808 (1930); State v. Behimer, 
20 Ohio St. 572 (1871). The cases decided up to 1935 are collected in ALI Draft 119-23. 
See also 15 AM. Jur. Crim. Law § 428 (1939); Annot., 59 A.L.R. 1160 (1929); Note, 
71 US.L. Rev. 421 (1937); 14 Wasu. & Lee L. Rev. 229 (1957). The American Law 
Institute has apparently adopted the absolute waiver doctrine. See ALI Mopet PenaL 
Cope § 1.09 (1) (April 1956 Draft). 


16 355 U.S. at 214, 78 Sup. Ct. at 237 (dissent). 
17 See, e.g., In re Somers, 31 Nev. 531, 103 Pac. 1073 (1909). 
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conduct of the jury, each of the waiver theories places serious limitations upon 
the effectiveness of such an approach. At the very outset, the courts are faced 
with a predetermined fictional implication of acquittal. Depending upon the 
theory chosen, this fiction is either perpetuated or destroyed. Once the choice 
is made, in all future cases arising within that jurisdiction the courts are fore- 
closed from any empirical determination of the possible inferences to be drawn 
from the actions of the jury. 

It is submitted that a better approach would be to examine the jury’s con- 
duct as an original question in each case. In most cases, of course, two or more 
reasonable inferences would be possible, and no single inference would be 
strongly predominant. Where this is true, the traditional view of resolving all 
doubts in favor of a criminal defendant could be justifiably employed to deny 
retrial for the greater offense.18 

In situations such as that presented by the instant case, however, the pro- 
priety of denying retrial is perhaps more doubtful. In the principal case, the 
conduct of the original jury strongly supports the conclusion that all the mem- 
bers of that body in fact thought the defendant guilty of the higher crime. An 
analysis of the actions of the jury can perhaps be facilitated by a brief reference 
to the judicial interpretation which has been placed on the relevant sections 
of the District of Columbia Code. The felony murder statute under which the 
instant defendant was indicted defines first degree murder as the unintentional 
killing of a person while in the perpetration of arson.1® Murder in the second 
degree, however, requires an intent to kill.2° Although it seems contrary to 
established concepts of inclusiveness, the District of Columbia Court of Appeals 
has twice held that intentional second degree murder is included in a charge of 
unintended felony murder.?!_ The Court in the instant case accepted this view 
without question, and therefore there can be no doubt that the decision con- 
cerned the propriety of a retrial after reversal of a conviction for a lesser and 
included offense.?? 

In reversing the conviction for second degree murder, the appellate court 
stated that the uncontroverted evidence proved “beyond per-adventure that 
Bettie Brown’s death was caused by the fire in the house in which her body was 
found.” 23 Thus, by convicting the defendant of arson of that house, and by 


18 But see the dissenting opinion of Justice Frankfurter, where he states that 
changing concepts of fairness are irrelevant to an interpretation of the double jeopardy 
provision, “whose contours are the product of history.” 355 U.S. at 215, 78 Sup. Ct. at 
238. Although the dissenting justice finds that retrial is the historically correct solution, 
the common-law view was apparently to the contrary. See note 12 supra. 

19 D.C. Cope § 22-2401 (1951). 

207d. at § 22-2403. 

*1 Green v. United States, 218 F.2d 856 (D.C. Cir. 1955); Goodall v. United States, 
180 F.2d 397 (D.C. Cir. 1950). To the effect that one offense cannot include another 
unless it contains all the elements of the lesser offense, see SNYDER, CRIMINAL JUSTICE 
206-08 (1953); Bader, Lesser Included Crimes, 21 Brooxtyn L. Rev. 75, 76-78 (1954). 
See also 14 Wasn. & Lee L. REv. 229 (1957). 

*2 However, the Court stated that whether second degree murder was an included 
crime was immaterial to the decision in the case. 355 U.S. at 194, n.14, 78 Sup. Cr. at 
227 n.14. Apparently this is because the Court is relying on the silence of the jury 
as to the higher offense without regard to the jury’s action in relation to the lower 
offense. See note 13 supra. 

23 Green v. United States, supra note 21, at 859. 
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further convicting him of second degree murder, the jury recognized that the 
defendant was guilty of causing the death of Bettie Brown while he was in the 
perpetration of arson. It is further recognition that the death was unintentionally 
caused, for the conviction of second degree murder was reversed on the ground 
that absolutely no evidence of intentional homicide had been offered by the 
prosecution. In the language of the District of Columbia Court of Appeals, “all 
the testimony . . . pointed to murder in the first degree and nothing else.” *4 
Where the evidence will not support a conviction of the lesser offense, yet is 
sufficient to sustain a conviction of the inclusive crime,”® it is difficult to argue 
that a verdict of guilty of the unproved lesser crime indicates that the jury in 
fact thought the defendant innocent of the greater offense. A conviction for 
the included crime under these circumstances can hardly be interpreted as 
anything but jury leniency.” In the instant case, it may perhaps be conjectured 
that the conviction for the lesser offense was the result of jury antipathy to a 
statutory scheme which imposes the death penalty for unintended murder, yet 
only a prison sentence for intentional killing.?7 

The holding of the Court in the principal case is apparently a recognition 
of the possibility that the members of the jury might have acquitted the de- 
fendant of first degree murder despite their apparent belief in his guilt had 
they not been presented with the alternative of convicting him of the lesser 
offense. Admitting this possibility, there is nonetheless a strong countervailing 
consideration. Since there is no evidence of the lesser offense, a retrial of the 
defendant for second degree murder would undoubtedly result in an acquittal. 
If retrial for first degree murder cannot be had, then the defendant is in effect 
completely exonerated of any culpability in regard to the death of Bettie Brown. 
Yet, as was observed by Justice Frankfurter in his dissent to the instant de- 
cision, the jury has found the defendant “guilty of all the elements necessary 


% Ibid. 

25 There is perhaps one other situation in which it would seem illogical to infer 
an intent to acquit. This is when there is a reversal of a conviction for a lesser offense 
on the ground that the court erred in instructing that the lesser offense was in fact 
included in the crime charged in the indictment. Note, 66 Yate L.J. 592, 599 (1957). 
Although it might be argued that this is in fact the situation presented by the instant 
case, it was not so regarded by the Court. 


26 Recognizing this, some courts would have affirmed the conviction of second 
degree murder on the ground that the error was not prejudicial to the defendant, and 
that he had been treated more favorably by the jury than he deserved. State v. Gordon, 
87 Ohio App. 8, 2 N.E.2d 305 (1948) (conviction of second degree murder affirmed 
although all the evidence pointed to first degree murder); State v. Prater, 52 W. Va. 
132, 143, 43 S.E. 230, 234 (1903); Dean v. State, 83 So.2d 777 (Fla. 1955). This view 
was taken by one judge when the instant case was initially before the court of appeals. 
Green v. United States, 218 F.2d 856, 858 (1955) (dissent). It appears that this approach 
openly sanctions the performance of a legislative function by what is essentially a fact- 
finding body. 

27 See Note, 66 Yae L.J. 427 (1956), criticizing the felony murder doctrine. Of 
course, it may be that the conviction of the lesser offense was due to a misunderstanding 
of the court’s instructions. However, this possibility would provide no basis for an 
inference that the jury believed the defendant to be innocent. Again, it may be that 
some jurors did think the defendant was innocent of the greater offense, and that a 
“compromise” verdict resulted. In view of the overwhelming and uncontroverted evi- 
dence of guilt, however, this possibility seems extremely remote, and the least reasonable 
of the several inferences which might be drawn from the action of the jury in the 
instant case. 
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to convict him of the first degree felony murder with which he was charged. 

. ” 28 Tt has been suggested that in determining the applicability of the double 
jeopardy prohibition to a retrial for the greater offense, an attempt should be 
made to strike a balance between the interest of socity in punishing criminals 
and the interest of the defendant in freedom from a second proscution.2® The 
circumstances of the instant case seem to provide considerable support for 
Justice Frankfurter’s contention that the Court has made “an absolute of the 
interests of the accused in disregard of the interests of society.” 29 


F., Louis BEHRENDS 


SALES—Absence of Privity of Contract Held Not To Bar Suit by Consumer 
Upon Express Warranty of Manufacturer. (Ohio) 


Plaintiff purchased from a retail dealer a home permanent kit which had 
been manufactured by defendant. After using the kit as directed, plaintiff’s 
hair became seriously damaged, and she brought suit directly against the manu- 
facturer, alleging negligence and breach of implied and express warranties. In 
support of her warranty claims, plaintiff alleged that she bought the kit in 
strict reliance upon defendant’s nation-wide advertising campaigns extolling 
the virtues and safety of its product. The trial court sustained demurrers to 
both warranty counts on the ground that there existed no privity of contract 
beween the parties; the Ohio Court of Appeals reversed as to the express 
warranty claim. On appeal, held: Affirmed (three judges concurring in part).? 


28 355 U.S. 184, 215, 78 Sup. Ct. 221, 238 (1957) (dissent). 

29 The purposes of the constitutional prohibition against double jeopardy are dis- 
cussed in Comment, Statutory Implementation of Double Jeopardy Clauses: New Life 
for a Moribund Constitutional Guarantee, 65 Yate L.J. 339, 340-41 (1956). In Mutter, 
CriminaL Law 538 (1934), it is argued that the courts should openly recognize that 
considerations of public policy control them in deciding whether or not jeopardy 
attaches. See Ex parte Lang, 85 U.S. (18 Wall.) 163 (1873); Note, 66 Yate L.J. 592 
(1957). 

80355 U.S. 184, 216, 78 Sup. Cr. 221, 238 (1957) (dissent). Although Justice Frank- 
furter relies on the Trono case under the principle of stare decisis, the reasoning of the 
dissenting opinion does not necessarily support the view that retrial is proper in all 
cases. Relying on language in Palko v. Connecticut, 302 U.S. 319, 58 Sup. Ct. 149 (1937), 
the dissenting justice concludes that the government has a right to trial free from sub- 
stantial error just as does the defendant. This conclusion is quite similar to that reached 
in Note, 66 Yate L.J. 592, 600 (1957), cited in Brief for Respondent, p. 39, where a 
“nature of the error” test is advocated. Under this test, retrial would be allowed only 
when the error leading to the reversal of the conviction for the lesser offense was such 
that it would have affected the jury’s determination of the defendant’s innocence of the 
greater offense in a manner prejudicial to the government. It would appear that there 
are only two types of situations in which such an error could be present. One of these 
situations is illustrated by the principal case, and the other is outlined in note 25 supra. 

1 Rogers v. Toni Home Permanent Co., 139 N.E.2d 871 (Ohio App. 1957). 

2 These judges agreed that plaintiff stated a cause of action in her second count 
but disagreed that it could be for express warranty. They believed her only recourse 
was an action in tort for deceit, based on the defendant’s actual or presumed knowledge 
of the defect. At common law, there was no doubt that deceit actions could be based 
upon a false warranty without the necessity of privity of contract between the parties. 
However, there is also common-law authority for the proposition that actions for breach 
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The absence of privity of contract does not bar a suit by the consumer of goods 
where the remote manufacturer has expressly warranted the goods in advertising 
directed at the consuming public. Rogers v. Toni Home Permanent Co., 147 
N.E.2d 612 (Ohio St. 1958). 

Privity of contract originated as a concept which protected parties to a 
private contract from liability upon that contract to anyone but the immediate 
parties. Historically, actions upon the warranties of sellers sounded in tort, but 
by an involved process of evolution, these warranties came to be viewed as 
contractual in nature. From this development, the contractual concept of 
privity attached to warranty actions, and the vendor’s liability for defects in 
goods sold was limited to the immediate vendee. This limitation was less objec- 
tionable in the early days of this country, because most sales did not involve 
intermediate parties between the ultimate consumer and the manufacturer.* 
However, the rapid development of American enterprise soon created large-scale 
production, supported by nation-wide marketing outlets, and direct dealings 
between maker and consumer virtually disappeared. The question arose whether 
the concept of privity, although still necessary for the protection of parties to 
a private contract, had become an unfair hindrance to sales contracts affecting 
large masses of the consuming public.5 Therefore the courts began to carve 
exceptions to the general rule. In MacPherson v. Buick Motor Co.,® the court 
held that privity concepts did not bar suits against a manufacturer for negligent 
injury of the consumer-purchaser. This exception was limited to those cases 
where the article itself, in the defective condition alleged by consumer, was 
imminently dangerous to human life. The negligence exception is universally 
accepted; however, its application varies widely between states and even between 
courts of the same state.? In general, it is difficult for a consumer to recover 
from the manufacturer for negligence because of the inherent problem of 
proving a prima facie case where the defendant-manufacturer is the only party 
with knowledge of the facts of manufacture.’ 


of warranty could sound in tort independent of deceit concepts, on the theory that 
the breach was a tort in itself. Shippen v. Bowen, 122 U.S. 575, 7 Sup. Ct. 1283 (1887); 
Wallace v. Tanner, 118 Ill. App. 639 (2d Dist. 1905). See 1 Wituiston, Sates § 195 
(rev. ed. 1948). This theory would negate the necessity of privity, but it has been 
disregarded by later courts and has evidently disappeared in the evolution of warranties. 
See, e.g., Chanin v. Chevrolet Motor Co., 89 F.2d 889 (7th Cir. 1937). 

3 See 1 WILLISTON, SALES op. cit. supra note 2; Ames, The History of Assumpsit, 
2 Harv. L. REv. 1 (1888). 

*See Prosser, Torts § 83 (2d ed. 1955). At this time, public policy considerations 
favored protection of a young and weak economy. 

5 “Te is now generally agreed that a manufacturer or even a dealer has a responsi- 
bility to the ultimate consumer, based on nothing more than the sufficient fact that he 
has so dealt with the goods that they are likely to come into the hands of another, and 
to do harm if they are defective.” Prosser, Torts § 84, at 498 (2d ed. 1955). See also 
1 WiLuiston, SaLes § 244 (rev. ed. 1948); Note, 6 Vann. L. Rev. 376 (1953); Note, 
5 Vanp. L. REv. 849 (1952). 

6217 N.Y. 382, 111 N.E. 1050 (1916). See also Flies v. Fox Buick Co., 196 Wis. 
196, 218 N.W. 855 (1928). 

7For a discussion of the cases, see Prosser, Torts § 84 (2d ed. 1955); Annots., 111 
A.L.R. 1240 (1937), 80 A.L.R. 527 (1932). 

8 Prosser believes most states would apply res ipsa loquitur liberally. Prosser, 
Torts § 84 (2d ed. 1955). It is not clear whether Illinois uses the doctrine of res ipsa in 
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Many writers, believing the negligence exception to be inadequate, have 
advocated that courts apply strict liability to producers upon warranty theories, 
in recognition of a broad duty of care owed by manufacturers to the consuming 
public.® In response, some courts have imposed absolute liability upon producers 
of food, beverages, and medical supplies for breach of warranty, but it is prob- 
able that this exception is a recognition only of the great harm which these 
goods, if defective, can cause the consumer.!® The instant case not only supports 
the view that an absolute duty of care is owed by manufacturers of cosmetic 
articles to the consuming public;11 it goes much further. As the court indi- 
cates, a cursory inspection of the country’s communication media graphically 
illustrates the fact that the producer himself is the compelling force in procuring 
retail sales. Much of today’s advertising consists of national sales campaigns 
inducing the consuming public to buy the producer’s goods at retail, in reliance 
upon his assertions of the product’s value, worth, safety, and fitness.!? In this 
context, the ordinary retailer is just a conduit through which goods flow in a 
direct line from the maker to the ultimate purchaser.!% To require privity of 
contract as a condition precedent to liability in this situation is to deny any 
duty of the manufacturer to the consumer, and such a denial would seem to be 
unrealistic and without practical basis. A few courts have refused to apply 
privity concepts where express warranties by advertising were proved,!* but 
the exact theories upon which they have done so have been considered un- 
certain.15 The instant case, on the other hand, rather clearly holds that the 
doctrine of privity does not bar actions upon express warranty, and therefore 
that this doctrine no longer protects a producer from strict liability upon 


sales negligence cases. In Lindroth v. Walgreen Co., 329 Ill. App. 105, 67 N.E.2d 595 
(1st Dist. 1946), the court declined to apply res ipsa only because specific instances of 
negligence were alleged by plaintiff. Few Illinois cases discuss this question. 

®See note 7 supra; Note, 18 Cornett L.Q. 445 (1955); Note, 46 Harv. L. Rev. 
161 (1932). See articles cited by Leidy, Another New Tort, 38 Micu. L. Rev. 964 (1940). 

10 The theories upon which this extension is based are varied and mostly without 
logic. It appears that courts believe this result to be good and then search for a con- 
sistent theory upon which to base it. See Dickerson, Propucts LIABILITY AND THE Foop 
ConsuMER § 2.1 n.3 (1951); Prosser, Torts § 84 (2d ed. 1955); Note, 5 Vanp. L. Rev. 
849 (1952). 

11 “Te would seem but logical to extend the rule last cited to cosmetics and other 
preparations, which are sold in sealed packages and are designed for application to the 
bodies of humans or animals.” 147 N.E.2d 612, 614 (Ohio St. 1958). 

12 “But where, as in modern advertising, the defendant addresses representations to 
the purchaser which induce a sale tending to benefit the former, the mere fact that the 
immediate seller is a third party should be immaterial.” Note, 46 Harv. L. Rev. 161, 
162 (1932). Williston remarks that, “Certainly manufacturers often make representations 
to the public, which if made directly to an immediate buyer would amount to war- 
ranties.” 1 WILLISTON, SALEs § 244a, at 649 (rev. ed. 1948). 

18. Note, 6 VaAnp L. REv. 376 (1953). 

14The leading case is Baxter v. Ford Motor Co., 168 Wash. 456, 12 P.2d 409 
(1932). Also see Burr v. Sherwin-Williams Paint Co., 42 Cal. 2d 682, 268 P.2d 1041 
(1954) (warranty by label). For additional authorities see Chanin v. Chevrolet Motor 
Co., 89 F.2d 889 (7th Cir. 1937) (cases cited in footnote 1). Cf. Racklin v. Libbey- 
Owens-Ford Glass Co., 96 F.2d 597 (2d Cir. 1938). 

15 Leidy, Another New Tort, 38 Micu. L. Rev. 964 (1940); Note, 18 Cornet L.Q. 
444 (1933). 
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warranties made directly to consumers.!® Because few producers can afford to 
refrain from extensive advertising involving positive assertions of worth and 
safety, particularly in view of increasing self-service retailing,!7 this case would 
seem to have the practical effect of swallowing the concept of privity, rather 
than creating another exception. However, the instant holding is limited by the 
obvious requirements that the consumer prove that the article was defective, 
that the defect caused the injury, and that the defect did not result from handling 
by intermediate sellers. 

No Illinois court has adopted the viewpoint represented by the principal 
case; privity of contract is still a vital force in Illinois warranty law. However, 
Illinois courts have freely recognized the negligence exception to privity, at 
least where the article is “dangerous.” 18 Also, the less frequently recognized 
exception allowing warranty actions for defective foods and medicines has been 
liberally applied in Illinois.1® On the surface, then, Illinois might be called a 
“majority” state, refusing to require either the rigid, historical concept of privity 
or the broad view of the principal case. A careful examination of the Illinois 
cases will more exactly define the present view of the Illinois courts, as con- 
trasted with the instant case. 

The most striking fact derived from Illinois cases is the increasing protec- 
tion given remote purchasers in negligence cases. It could even be said that the 
courts have shown increasing hostility to the protection offered a producer by 
the doctrine of privity.2° Early decisions required that the article be imminently 
dangerous, at least in its allegedly defective condition, but later cases appear to 
have reduced this requirement to a rather insignificant status. The courts seem 
to regard any defective article which has caused harm to be “dangerous.” 24 


16“The warranties made by the manufacturer in his advertisements and by the 
labels on his products are inducements to the ultimate consumers, and the manufacturer 
ought to be held to strict accountability to any consumer who buys the product in 
reliance on such representations and later suffers injury because the product proves to 
be defective or deleterious.” 147 N.E.2d 612, 615-616 (Ohio St. 1958). 

17 The increasing advertising emphasis of manufacturers is illustrated in Life, April 
28, 1958, p. 142. 


18 Rotche v. Buick Motor Co., 267 Ill. App. 68 (ist Dist. 1932), rev’d, 358 Ill. 507, 
193 N.E. 529 (1934); Colbert v. Holland Furnace Co., 241 Ill. App. 583 (1st Dist. 1926), 
aff'd, 333 Ill. 78, 164 N.E. 162 (1928); Davidson v. Montgomery Ward & Co., 171 Ill. 
App. 355 (1st Dist. 1912). 

19 Patargias v. Coca-Cola Bottling Co., 332 Ill. App. 117, 74 N.E.2d 162 (1st Dist. 
1947); Blarjeske v. Thompson’s Restaurant Co., 325 Ill. App. 189, 59 N.E.2d 320 (1st 
Dist. 1945). The theory evidently is that the warranty runs with the sale of the food 
much like a covenant affecting land. See Welter v. Bowman Dairy Co., 318 Ill. App. 
305, 47 N.E.2d 739 (1st Dist. 1943); Haut v. Kleene, 320 Ill. App. 273, 50 N.E.2d 855 
(1st Dist. 1943). 

20 The court in Beadles v. Servel, Inc., 344 Ill. App. 133, 140, 100 N.E.2d 405, 409 
(3d Dist. 1951), clearly indicates this feeling when it said, “The reason for the excep- 
tions is clear. Limiting recovery to those in contractual privity with the manufacturer 
becomes inadequate and unjust under our specialized economic system where many 
middlemen intervene between the producer and the ultimate consumer.” See also the 
quotation in note 32 infra. 

21 See Colbert v. Holland Furnace Co., supra note 18 (grating over cold air intake); 
Beadles v. Servel, Inc., supra note 20 (gas refrigerator); Lindroth v. Walgreen Co., 
329 Ill. App. 105, 67 N.E.2d 595 (1st Dist. 1946) (small vaporizer); Lill v. Murphy Door 
Bed Co., 290 Ill. App. 328, 8 N.E.2d 714 (1st Dist. 1937) (bed). 
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Similarly, the class of persons who may recover for negligence of the producer 
has been expanded to include the retail purchaser and those properly using the 
article.22 There have been no cases on the point, but today it is likely that any 
person injured as a direct and foreseeable result of the defect could recover 
for negligence.23 Furthermore, Illinois decisions appear to have steadily de- 
creased the amount of evidence needed by plaintiff to establish a prima facie 
case of negligence in manufacturing.24 Evidently all that is now required is 
proof of a serious defect in the article which is attributable only to the pro- 
ducer.25 These developments would seem to lead inevitably to the conclusion 
that Illinois has but three elements of proof in these negligence cases—that the 
article was defective, that the defect caused plaintiff’s injury, and that the pro- 
ducer sent the article into commerce in its defective condition. Obviously this 
conclusion coincides closely with the limitations upon the doctrine of the in- 
stant case. The inference is strong that an injured purchaser would be able to 
attain protection in Illinois courts substantially equal to that offered by Ohio 
courts under the principal case. 

The further inquiry remains as to whether Illinois courts will, in the near 
future, adopt the holding of the principal case. In the first Illinois case involving 
remote purchasers, Davidson v. Montgomery Ward @ Co.,”® the court ostensibly 
upheld liability of the manufacturer based upon the theory of negligence, but 
the court seemed more impressed with defendant’s extensive claims of safety 
and quality than with proof of negligence, and defendant was held absolutely 
to know that the article was safe for its intended use.27 In Chanin v. Chevrolet 
Motor Co.,?8 the Court of Appeals for the Seventh Circuit used language which 
seemed to indicate that, regardless of privity, an express warranty could be made 
by advertising directed toward the ultimate consumer. However, the court 
found it unnecessary to decide the question because plaintiff failed to allege facts 
sufficient to support such a cause of action.2® The most recent case dealing with 


22 See Rotche v. Buick Motor Co., supra note 18. In Shepard v. Kensington Steel 
Co., 262 Ill. App. 117 (1st Dist. 1931), the court refused to allow recovery to a pedestrian 
injured when a wheel came off a truck negligently manufactured by defendant. But see 
Beadles v. Servel, Inc., supra note 20 (purchaser from original buyer); Lindroth v. Wal- 
green Co., supra note 21 (child of purchaser); Lill v. Murphy Door Bed Co., supra 
note 21 (tenant of purchaser). 

23 See cases in note 22 supra, for chronological liberalization on this question. 

24The detailed proof of affirmative negligence recited by the court in Colbert v. 
Holland Furnace Co., supra note 18, is indicative of earlier cases. 

25 See cases cited in note 21 supra. Especially see Lill v. Murphy Door Bed Co., 
supra note 21, where an iron bar was proved defective and, without further inquiry, 
defendant was held liable for injuries caused by the breaking of the bar. 

26171 Ill. App. 355 (1st Dist. 1912). This case preceded the MacPherson decision 
by four years. 

27 “We think the balance wheel in question, in its construction and use, and when 
sent out under such representations and warranties as were made by appellant in its 
catalogue, was such an instrument, as that, if it proved seriously defective and dangerous, 
and appellant was injured thereby, without fault on his part, appellant became responsi- 
ble; that under the circumstances appellant was bound to know that the balance wheel 
avas safe for the use to which it was to be put.” (Emphasis added). Id. at 369 (1st Dist. 
1912). 

28 89 F.2d 889 (7th Cir. 1937). 

29 “But such a statement of facts is not disclosed here. We cannot read such allega- 
tions into the complaint.” Jd. at 891. The court in Paul Harris Furniture Co. v. Morse, 
10 Ill. 2d 28, 139 N.E.2d 275 (1957), denied the possibility of express warranty without 
privity; but, no warranty was shown and consumer goods were not involved. 
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this question is Lindroth v. Walgreen Co.,2° where plaintiff, an infant, was in- 
jured by an article purchased by his mother from defendant retailer and made 
by defendant manufacturer. The court found sufficient allegations of negligence 
to uphold judgment against the manufacturer, but the court seemed to gather 
support from the express statements of safety contained in the producer’s label 
and directions for use.31 As to the retailer, however, the court found that an 
express warranty had been made by the sales employee to plaintiff's mother and 
rather summarily held the retailer liable to plaintiff without serious considera- 
tion of the privity question.32 The scope of this holding, however, is undoubtedly 
limited by plaintiff’s youth and the family relation involved. It would seem, 
then, that Illinois courts have been strongly influenced by sales advertising 
directed to remote purchasers but that no clear pattern has evolved which would 
permit a forecast as to the future in Illinois of the warranty problem decided 
in the instant case. 

The principal case is an articulate and learned exposition of a viewpoint 
that has gained much favor throughout the country. The Ohio court now places 
an absolute duty upon manufacturers to stand perpetually behind the claims they 
make to induce the consuming public to buy their products. It is probable that 
this doctrine will place a lighter burden of proof, as a practical matter, upon 
injured consumers, and that therefore the remedy is a desirable one for con- 
sumers. It is quite possible that Illinois consumers have a similar remedy, here- 
tofore unrealized, against remote manufacturers based upon advertising war- 
ranties. However, until Illinois courts authoritatively accept the holding of the 
instant case, the ultimate purchaser will be forced to rely primarily upon the 
negligence except to gain recovery for injuries due to defective products other 
than food and drugs. Inasmuch as the Illinois courts appear to grant protection 
equivalent to that provided by the principal case, however, the need for Illinois 
acceptance of the warranty doctrine announced in that case is not as pressing 
as at first glance it might appear. 


G. Witt1am Howarp 


TAXATION—Refund Annuity Contracts Taxable Under Illinois Inheritance 
Tax Statute. (Illinois) 


During their respective lives decedents had purchased from various insurance 


80 329 Ill. App. 105, 67 N.E.2d 595 (1st Dist. 1946). 


31 Curiously enough, the court set out these statements at great length, and re- 
stated, without decision thereon, defendant’s argument that even if they constituted 
warranties, there could be no recovery because of lack of privity. The court said that 
defendant “conceded” that there was an exception to the rules of privity based on 
negligence and proceeded to find sufficient proof of negligence. This would seem to be 
a rather devious evasion of the question, but it was probably due to the fact that the 
question was not essential for affirmance. But cf. note 32 infra. 

32 The court’s only real consideration of privity consisted of the following: “It 
would be a reflection upon the administration of justice if the instant contention [of lack 
of privity] were sustained, and we feel compelled to state that it is surprising that the 
Walgreen Company, serving the people of Chicago in many stores, should have seen 
fit to advance such a defense.” 329 Ill. App. at 119, 67 N.E.2d at 602. As to what con- 
stitutes a retailer’s warranty, see Beckett v. F. W. Woolworth Co., 376 Ill. 470, 34 N.E.2d 
427 (1941) (plaintiff bought in reliance on her own previous use of product and no 
words of warranty were alleged to have been uttered until payment was made). 
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companies refund annuity contracts.1 The contracts provided for stipulated 
annual payments to be made to the annuitants for life and also provided that if, 
at their deaths, any portion of the original investments should remain un- 
distributed, it was to be paid to certain designated beneficiaries. The right, 
at any time, either to withdraw the cash surrender value of the contract or to 
change the beneficiaries was reserved. The county court held that the amounts 
payable to the beneficiaries on the donors’ deaths were not subject to the Illinois 
inheritance tax.2 On appeal, held: Reversed (two justices dissenting). The 
purchase of refund annuity contracts involves inter vivos transfers of property 
to the named beneficiaries, which are “intended to take effect in possession or 
enjoyment at or after death” and, hence, are covered by the inheritance tax 
statute. People v. Schallerer, 12 Ill. 2d 240, 145 N.E.2d 585 (1957). 

The popularity of commercial annuity contracts has risen considerably in 
recent years,? due, perhaps, to the more attractive features* in the contracts 
currently being sold by insurance companies and to certain income tax ad- 
vantages which they are accorded.5 The survivorship benefits provided in some 
of these contracts are expressly made taxable under the current federal estate 
tax,® but, prior to the principal case, it had never been authoritatively determined 
whether they are also subject to the Illinois inheritance tax.7 It was contended 
by the state in the instant case that the purchase of the annuity contracts in- 
volved transfers which, although executed during the donor’s lifetime, were 
intended to take effect in possession or enjoyment only at his death; hence the 
proceeds payable to the surviving beneficiaries were taxable under the Illinois 
statute. 

A transfer intended to be effective only at death is taxed on the theory that 
it is a substitute for the testamentary disposition of property.’ Various state 
and federal courts ® have held the following transactions to be taxable: (1) trans- 


1 Under refund annunities the beneficiary is entitled to the difference between the 
total payments already made to the annuitant and the consideration initially paid for 
the contract. Under survivorship annuities, which are generally treated the same for 
death tax purposes, the beneficiary-survivor is paid an annunity for life, similar to that 
paid to the decedent-purchaser during his lifetime. See Wren, Taxation of Commercial 
and Private Annuities Under the Internal Revenue Code of 1954, 26 Miss. L.J. 111 
(1955). 

2Tii. Rev. Stat. c. 120, § 375 (1957). The statute provides that a tax shall be im- 
posed upon the transfer of any property “by deed, grant, bargain, sale or gift... 
intended to take effect in possession or enjoyment at or after... death... .” 

3 See Vance, INSURANCE § 200 (3d ed. 1951). 

* These include the refund and survivorship provisions which are designed to pre- 
vent forfeitures of the balance of the fund remaining at the purchaser’s death. See 
generally, HUEBNER FouNnDATION LEcTurRES, THE BENEFICIARY IN Lire INSURANCE 114-117 
(1948); 35 Boston ULL. Rev. 317 (1955). 

5 Int. Rev. Cope or 1954, § 72. See generally, Wren, supra note 1. 

6 Int. Rev. Cope or 1954, § 2039. 

7Since 1955 the Attorney General has expressed the view that these proceeds are 
taxable. “In determining the inheritance tax due by reason of a decedent’s death the 
following items ... are included: .... proceeds of refund annuity contracts owned by 
the decedent whether payable on decedent’s death to his estate or to named bene- 
ficiaries.” Atr’y GEN., ILLinois INHERITANCE Tax Manuat 24 (1958). The principal 
case is the only authority cited for this proposition. 

8 See, e.g., People v. Moses, 363 Ill. 423, 2 N.E.2d 724 (1935); People v. Burkhalter, 
247 Ill. 60, 93 N.E. 379 (1910). 
® The inclusion of death benefits derived from annuity contracts in the decedent- 
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fers in which the donor has retained a life estate in the property,!® (2) transfers 
in which the economic enjoyment has been postponed until the donor’s death,!! 
and (3) transfers in which the donor has retained, until death, the power to 
alter, revoke, or amend the gift.!2 Previously, in Illinois, only transactions in- 
volving retained life estates have been held to be transfers intended to take 
effect in possession or enjoyment at or after death.!3 

The rationale of the Illinois cases involving retained life estates would also 
seem to be applicable to the annuity situation in that the donor purchases prop- 


purchaser’s estate for federal estate tax purposes has been troublesome. An analysis of 
the relevant case law reveals the following principles: 


(1) The purchase of a lifetime annuity providing for death benefits to named 
beneficiaries is a transfer in which a Jife estate in the fund payable to the 
beneficiaries has been reserved to the purchaser. See, e.g., Mearkle’s Estate v. 
Commissioner, 129 F.2d 386 (3d Cir. 1942); Commissioner v. Clise, 122 F.2d 
998 (9th Cir. 1941), cert. denied, 315 U.S. 821, 62 Sup. Ct. 914 (1942); Murphy, 
The Survivorship Annuity: Estate Tax Kaleidoscope, 1 Howarp L.J. 1 (1955). 

(2) Transfers in which the decedent has retained a life estate are mot intended 

to take effect in possession or enjoyment at or after death. May v. Heiner, 

281 U.S. 238, 50 Sup. Ct. 286 (1930). This rule was applied to the annuity 

situation in Hariot Reynolds Schultz, 38 B.T.A. 59 (1938). 

Since property in which the decedent has retained a life estate was, by amend- 

ment in 1951 to the Internal Revenue Code, expressly made includible as to 

transfers occurring after 1931, survivorship rights derived through any annuity 
purchased after that date are includible under these provisions. See, ¢.g., 

Mearkle’s Estate v. Commissioner, supra. [In the case of Commissioner v. 

Church’s Estate, 335 U.S. 632, 69 Sup. Cr. 322 (1949), the rule of May v. 

Heiner was overruled, but was reinstated by the Technical Changes Act of 

1949.] 

Survivorship benefits have been included in the decedent’s gross estate as 

transfers effective at death. 

(a) Where the power to revoke the transfer has been retained by the grantor 
they are so includible. See, e.g.. Reinecke v. Northern Trust Co., 278 
USS. 339, 49 Sup. Cr. 123 (1928). (For case involving the annuity situa- 
tion, see Hariot Reynolds Schultz, supra.) Revocable transfers since 1926 
have been covered in a separate section. Int. Rev. Cope or 1954, § 2038. 

(b) Under the Internal Revenue Code of 1954, survivorship benefits in annuity 
contracts are includible as intended to be effective at death if they can be 
derived only through survival and the decedent has retained a reversionary 
interest worth at least five per cent of the property (the reservation must 
have been express as to pre-1949 transfers). Int. Rev. Cope or 1954, § 
2037. 

It would appear that annuities such as involved in the principal case could be taxable 

under sections 2036, 2037, and 2038 of the federal code. Annuities are also expressly 

covered by section 2039 of the 1954 code. See generally, Murphy, supra. 
10 See, e.g., People v. Forman, 322 Ill. 223, 153 N.E. 376 (1926); People v. Tavener, 

300 Ill. 373, 133 N.E. 211 (1921); Indiana Dep’t of State Revenue v. Mertz, 119 Ind. App. 

601, 88 N.E.2d 917 (1949). 

11 See, e.g., Chase v. Commissioner, 333 N.W.2d 706 (Minn. 1948); In re Hollander, 

123 N.J. Eq. 52, 195 Atl. 805 (1938); Matter of Dunlap, 205 App. Div. 128, 199 N.YS. 

147 (1923). Contra, People v. Moses, supra note 8. 

12 See, e.g., Bose v. Division of Taxation, 5 N.J. Super. 266, 68 A.2d 841 (1949); 

Reinecke v. Northern Trust Co., supra note 9. 

13 See, e.g., People v. Moses, 363 Ill. 423, 2 N.E.2d 724 (1935); People v. Burkhalter, 

247 Ill. 60, 93 N.E. 379 (1910). This view, it is noted, is directly opposed to May v. 

Heiner, supra note 9. 
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erty (the annuity contract), reserves a life interest in it (the periodic payments), 
and passes a portion of it (the survivorship benefits) on his death. It would 
seem that the transfer to the beneficiary could be taxable as a transfer intended 
to take effect in possession or enjoyment at the purchaser’s death.1¢ However, 
in People v. United Christian Missionary Society® where the donee was given 
absolute control over the fund donated, the court held that the collateral agree- 
ment by the donee (a charitable institution) to pay to the deceased a lifetime 
annuity with survivorship rights in designated beneficiaries, did mot render the 
transaction one in which a life interest in the money transferred was reserved 
by the deceased.!* In taxing the death benefits of the contracts involved in the 
principal case, the court did not purport to overrule United Christian Society, 
but rather employed a different rationale. Previous Illinois cases have indicated, 
however, that the characteristics of transactions classified as intended to be 
effective only at death, except in the case of retained life estates, are not sufficient 
to render the transfer taxable in Illinois. It was held that the mere fact that 
actual enjoyment of the property is postponed until the donor’s death is in- 
sufficient by itself to render the transaction taxable under the inheritance tax 
act.17 Furthermore, it has been held that the mere reservation by the donor of 
the naked power of revocation is not a transfer to take effect in possession or 
enjoyment only at the donor’s death.18 

However, as was noted in the opinion, the principal case presented to the 
Illinois Supreme Court for the first time a situation involving both a reserved 
power of revocation (the most significant fact that distinguished the principal 
case from the United Christian Society case) and a transfer wherein the bene- 
ficial enjoyment of the property by the donee had been delayed until the donor’s 
death. That is, when the annuity contracts were purchased, the annuitant was 
not only assured of the life income earned by the premium initially paid for 
the contract, but through the power reserved to surrender the contract and to 
change the beneficiaries, he could also dispose of the property during his life- 
time and designate those who should, at his death, succeed to any unused portion 
of the premium. The court found that, in this situation, the donor had retained 
a sufficient economic control over the proceeds and that the transaction was one 


14 Accord, Hagen v. Kelly, 135 N.J. Eq. 436, 39 A.2d 386 (1944). This rationale has 
also been applied by the federal courts in holding that the decedent has retained a life 
interest in the amount payable on the donor’s death to the beneficiary. See, e.g., 
Mearkle’s Estate v. Commissioner, supra note 9. 

15 341 Tl. 251, 173 N.E. 132 (1931). 

16 Accord: In re Estate of Faulkner, CCH Inu., Est. & Grrr Tax Rep., STATE 
Current (1950) (Ohio Probate 1952). In cases involving the transfer of property chari- 
table institutions or members of the decedent’s family in exchange for lifetime annuities 
the pertinent inquiry, in determining if the transfer was intended to be effective only 
at death, is generally said to be whether the obligation to pay the annuity is merely 
personal. See, e.g., In re Honeyman, 98 N.J. Eq. 638, 129 Atl. 393 (1925); Estate of 
Bergan, 1 T.C. 543 (1943) (holding that a life estate had been retained). 

Although this is also the test followed in Illinois, it would seem that the court in 
the United Christian Society case, in holding the $27,000 fund itself not taxable, did 
not apply the test in a realistic fashion. 

17 See, e.g., People v. Northern Trust Co., 330 Ill. 238, 161 N.E. 525 (1928); People 
v. McCormick, 327 Ill. 547, 158 N.E. 861 (1927). This rule was applied in the United 
Christian Society case to the survivorship benefits payable under the annuity contract 
involved. 

18 People v. Armiger, 373 Ill. 415, 24 N.E.2d 355 (1939). 
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intended to be effective at death, within the meaning of the Illinois inheritance 
tax statute.19 

In reaching this conclusion considerable reliance was placed upon decisions 
of other states which held that, because certain powers of revocation were re- 
tained until the donor’s death, the transfers were not intended to be effective 
until that date.29 The court reasoned that since the language of the Illinois 
statute is essentially the same as that involved in the other state statutes these 
transactions should be taxable also. It would seem that survivorship annuities 
such as involved in the United Christian Society case should also be taxable 
under the rationale of the principal case provided the donor has retained similar 
powers of revocation.?! 

The court also suggested another rationale which, if applied in future cases, 
would render irrevocable refund annuity contracts taxable as intended to be 


19 A distinction between immediate and future enjoyment where revocable trans- 
fers are concerned, although seemingly implicit in the opinion, was not, however, ex- 
pressly made. Actually the previous Illinois rule that transfers are not intended to be 
effective at death merely because they are revocable was not discussed by the court. If 
the rationale intended to be applied was that merely because the power to revoke the 
transaction was reserved the transaction is taxable, then it would seem that People v. 
Armiger, supra note 18, has, in effect, been overruled. This difference in rationale could 
be important in determining whether revocable trusts (where the income is immediately 
paid over to the beneficiary) created prior to 1933 (in that year revocable transfers 
were expressly covered in an amendment to the Illinois statute) are taxable. Since the 
“transfer effective at death” provision (which dates back to the original inheritance tax 
statute), rather than the revocable transfer provision, was held applicable to the annuity 
contract, it would seem that even annuities purchased before 1933 are taxable. The 
more recent revocable transfer provision of the Illinois statute would also seem to cover 
annuity contracts such as involved in the principal case. 


20 The instant court, in distinguishing the United Christian Society case, appeared 
to place emphasis on the fact that the contract involved was a survivorship annuity and 
not a refund annuity. This distinction is not, however, generally deemed significant in 
determining whether the donor has retained the economic interest in the “death benefits” 
involved. See, e.g., Hagy v. Kelly, 135 N.J. Eq. 436, 39 A.2d 386 (1944); Estate of 
Endeman, 307 N.Y. 100, 120 N.E.2d 514 (1954); see generally, Murphy, supra note 9. 
Where the same economic controls are retained, it seems doubtful that the Illinois court 
would hold that refund payments to beneficiaries are taxable whereas life incomes are 
not. 

21 Garos v. State Tax Comm’n, 99 N.H. 319, 109 A.2d 844 (1955); Gregg v. Com- 
missioner, 315 Mass. 704, 54 N.7.2d 169 (1941); In re Bayer’s Estate, 345 Pa. 308, 26 A.2d 
202 (1942); Im re Atkins’ Estate, 129 N.J. Eq. 186, 18 9.2d 45 (1941). In the cases of 
In re Thornton’s Estate, 243 N.W. 389 (Minn. 1932), and Jn re Sothern’s Estate, 170 
Miss. 805, 14 N.Y.S.2d 509 (1938), the reservation of a power to revoke the transfer was 
held sufficient to include the property in the decedent’s general estate, without relying 
on a provision expressly taxing transfers effective at death. 

The Massachusetts court in Gregg v. State Tax Comm’n, indicated, by way of 
dictum, that even if the rights of the beneficiaries were absolutely vested the same 
result would have been reached. According to that court, the test in determining if 
the transfer was intended to be effective only at death was whether any economic 
benefit from the annuity contract, which resulted from the death of the donor, was 
received. This appears to be the same “survivorship” test followed for federal estate 
tax purposes from 1949 to 1954 (when the requirement of a reversionary interest was 
reinstated). In Stewart’s Estate v. United States, 116 F. Supp. 752 (D. Minn. 1953), the 
court, in taxing the survivorship benefits, apparently applied this rule to the annuity 
contract situation. 
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effective only at death. The donor in the commercial annuity situation could, 
of course, by living too long completely exhaust the initial premium paid for 
the contract. This possibility, according to rather strong dictum in the opinion, 
renders the beneficiaries’ interest so contingent that it must have been intended 
to take effect only on the donor’s decease.22 Although it is true that in the 
United Christian Society case the beneficiaries’ interests were also conditional on 
survival of the donor, in the refund annuity situation there may be nothing left 
for the beneficiaries to receive even if they survive the donor. 

This latter theory reaches a result as to refund annuities substantially the 
same as that reached under the Federal estate tax provisions—that of taxing all 
annuity contracts containing death benefits for beneficiaries. Under this theory 
Illinois residents would apparently gain no tax advantage under refund annuity 
contracts by omitting the reservation of the powers to change the beneficiary 
or to surrender the contract. As to survivorship annuities where this possibility 
of consuming the fund does not exist, the reservation of these powers would 
seem to remain a significant factor. 

In view of the instant decision it seems possible that life insurance proceeds 
payable to designated beneficiaries may now be taxable under the general pro- 
visions concerning transfers intended to take effect at or after death. Thus far, 
life insurance proceeds have been taxed in Illinois only if payable to the insured’s 
estate.23. However, relying upon some of the same factors emphasized in the 
principal case, courts in other jurisdictions have, under the transfer at death 
provision, held that life insurance proceeds payable to beneficiaries are taxable. 
It has been argued that where the power to change the beneficiary has been 
reserved, the necessary legal result is that a present beneficial interest neither 
could, nor was intended, to pass until the insured’s death.2# Under certain cir- 
cumstances these proceeds have been taxed even where the beneficiaries have 
been irrevocably designated. For example, it has been held that where the 
beneficiary’s interest was conditioned on survival of the insured, the transfer was 
not intended to be effective until the insured’s death.25 However, in view of 
the United Christian Society decision, it does not appear that the mere con- 
dition of survival would be deemed sufficient by the Illinois Supreme Court to 
render the transaction one intended to be effective only at death. 

The technical argument generally advanced against the taxation of life 
insurance proceeds under the general transfer at death provision is that, since 
upon the purchase of the insurance policy the beneficiary receives a vested 
contractual right, the proceeds are not received as a result of a transfer effective 
only at death.2® Rather, so the argument goes, the additional right to immediate 


22 “Fad the donor lived so long he might have received the entire refund leaving 
nothing to distribute to the beneficiary. The proceeds of the refund annuity payable 
to the beneficiary are thus taxable.” People v. Schallerer, 12 Ill. 2d 240, 246, 145 N.E.2d 
585, 588 (1957). 

23 Atr’y GEN., Itt. INHERITANCE Tax MANuAL 23 (1958). 

*4 In re Gemmell’s Estate, 123 N.J. Eq. 315, 197 Atl. 428 (1938); Fagan v. Bugbe, 
105 N.J.L. 85, 143 Atl. 807 (1921) (the beneficiary named was also the trustee of a 
revocable trust); contra, Tyler v. Treasurer, 226 Mass. 306, 115 N.E. 300 (1917); Garos 
v. State Tax Comm’n, supra note 21 (dictum). 

25 In re Allis’ Will, 174 Wis. 527, 184 N.W. 381 (1921). 

26 See, e.g., Tyler v. Treasurer, supra note 24; Garos v. State Tax Comm’n, supra 
note 21 (dictum). Contra, Chase Nat’l Bank v. United States, 278 U.S. 327, 49 Sup. Ct. 
127 (1929). 
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possession of the proceeds is a mere incident of the already vested contract right, 
~ which simply “springs into existence” at the insured’s death. This argument, 
although urged in the instant case as to annuities, merited only summary dis- 
posal by the court 27 and is not likely to be decisive in an insurance case. 
However, because life insurance contracts are generally obtained not as a 
means of securing to the purchaser a life income, as in the case of annuity con- 
tracts, but rather to provide for support of the insured’s surviving family, most 
courts and taxing authorities have adopted the policy thus far followed in Illinois, 
of not taxing these proceeds in the absence of specific statutory authorization.?8 
This factor, although perhaps persuasive as to contracts where none of the so- 
called “incidents of ownership” have been retained, would not seein to be par- 
ticularly compelling where the decedent has reserved the power to change the 
beneficiary, surrender the policy, or pledge the policy as security for a loan. 
The hard fact is that, despite possible conceptual distinctions between vested 
contractual rights and transfers effective only at death, proceeds of insurance, 
in which substantial economic benefits have been reserved, are themselves not 
payable until the insured’s death. If the policy of the statute is to tax transfers 
of property, the economic enjoyment or control of which the decedent has 
retained during his lifetime, then a specific statutory provision taxing insurance 
proceeds does not appear necessary. This is especially true when it is noted that 
statutes expressly taxing insurance proceeds are generally upheld when con- 
stitutional objections are raised on the basis that they involve transfers effective 
at death.2® For these reasons one might reasonably expect that the rationale of 
the instant case will be applied to subject life insurance proceeds to the current 
Illinois inheritance tax, at least in those cases where the power to change the 
beneficiary or to obtain the cash surrender value of the policy has been 
reserved.30 


Cart O. Horree 


27 See also Commissioner v. Wilder’s Estate, 118 F.2d 281 (Sth Cir. 1941), cert. 
denied, 314 U.S. 634 (1941); Stewart’s Estate v. United States, 116 F. Supp. 752 (D. 
Minn. 1953). 

28 See, e.g., Tyler v. Treasurer, supra note 24. 

29 See, e.g., Chase Nat'l Bank v. United States, supra note 26; In re Allis’ Estate, 
supra note 25. 

80 On the other hand, in holding the purchase of an annuity contract containing 
certain powers of revocation to be a transfer which was intended to be effective only 
at the donor’s death, the court seemed to be influenced by the fact that, because of the 
absence of a risk shifting element, they were not called upon to subject life insurance 
proceeds to the inheritance tax. The court noted, “the monies refunded . . . are only 
that undistributed portion of the decedent’s original investment . . . and not acquired 
by virtue of the occurrence of a stated risk.” 12 Ill. 2d 240, 243, 145 N.E.2d 585, 587. 
Although, under this distinction, the proceeds of insurance would be exempt, it would 
seem that the cash surrender value of the policy, which is retained until the insured’s 
death and as to which there is no involved risk element, could still be taxed under the 
present transfer at death provision. 
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